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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Respondent, the questions are: 

I. Whether, notwithstanding the express exemption of the 
“gathering of natural gas” in Section 1 (b) of the Natural 
Gas Act, the provisions of that Act apply to Phillips Petroleum 
Company's transportation of natural gas in interstate com¬ 
merce and sales in interstate commerce of natural gas for re¬ 
sale when each such transportation and sale is found without 
dispute as to the facts to constitute a part of its gathering 
business, or to be an incident of or an activity related to its 
gathering process; or 

II. Even if not so exempt, did the Commission err in finding 
that such sales are so closely connected with the local incidents 
of the production and gathering process as to render Commis¬ 
sion rate regulation inconsistent or a substantial interference 
with the exercise by the affected states of their regulatory 
functions, thus precluding attachment of Commission juris¬ 
diction? 
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CO ITJl'TERr-STATEMENT OF THE CASE 

These consolidated proceedings present for review Opinion 
No. 217, In the Matter of Phillips Petroleum Company, Docket 
No. 0-1148, and accompanying order, issued August 22, 1951, 
by the Federal Power Commission (Commission). Separate 
petitions for review were filed by the State of Wisconsin and 
Public Service Commission of Wisconsin (No. 11,247), the 
City of Detroit, Michigan (No. 11,241), the City of Kansas 
City, Missouri (No. 11,242), the City of Milwaukee, Wis¬ 
consin (No. 11,245), and the County of Wayne, Michigan 
(No. 11,252). Each filed a brief excepting the County of 
Wayne which adopted that of the State of Wisconsin. 1 

The question thus presented is whether the transportation 
and sales of Phillips Petroleum Company (Phillips) are made 
subject to Commission regulation by the provisions of the 
Natural Gas Act passed in 1938 (Act) 2 —not whether such 
regulation is made necessary or desirable by the public interest 
as viewed today. j 

Proceedings before the Commission .—By order issued Oc¬ 
tober 28, 1948, the Commission instituted an investigation to 
determine whether Phillips is a “natural-gas company within 
the meaning of the Natural Gas Act” ; 3 whether, in connection 
with any transportation or sale subject to the Commission's 

I 

1 References herein to such briefs will be abbreviated, e. g. : (Wis. Br. 

2) ; (Det Br. 2); (Kan. Br. 2); (Mil. Br. 2). 

Italics and parenthetical material in quoted matter herein will be sup¬ 
plied unless otherwise stated. j 

References herein to the record will he indicated as foUows: (R. 2). 
The page thus numbered will be the page of the transcript of record 
certified to the Court, which page will be included in the printed joint 
appendix yet to be filed and numbered pursuant to the Court’s order of 
February 15,1952. 

1 52 Stat S21-823, 56 Stat 83-84, 61 Stat. 459; 15 U. S. C. 717-717w. 
Pamphlet copies of the Act will be furnished for use of the Court at oral 
argument. 

* “ ‘Natural Gas Company’ means a person engaged in the transportation 
of natural gas in interstate commerce or the sale in interstate commerce 
of such gas for resale.” § 2 (6); see also § 1 (b), infra, p. 9. 

( 1 ) 
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jurisdiction, any of Phillips’ rates is unjust or unreasonable; 
and if so, to fix just and reasonable rates (R. 10,214r-10,215). 

Petitioners were permitted to intervene prior to commence¬ 
ment of hearings (R. 10,288, 10,316, 10,432, 10,537). Other 
intervenors included the following States or their agencies who 
opposed Commission jurisdiction: Arkansas, Louisiana, Mis¬ 
sissippi, New Mexico, Oklahoma, and Texas (R. 10,821-10,822). 

Hearings with respect to whether Phillips is a “natural-gas 
company” 4 commenced before a duly designated Presiding 
Examiner (R. 10,307) on April 3, 1951 and concluded on May 
23,1951. The record consists of over 6,000 pages of testimony 
and some 196 exhibits. 

4 An order issued February 9, 1950 (R. 10,218) defined the issues In 
accord with those specified in the order Issued October 28, 1950, instituting 
the investigation. By order issued February 27,1951 (R. 10,527), the Com¬ 
mission fixed April 3, 1951, as the date for commencement of hearings. 

On March 27, 1951, Phillips moved that the issues at such hearing be 
limited to determining whether it is a “natural-gas company.” On the 
opening day of hearing, the Examiner read an excerpt from the Commission 
minutes (R. 10) stating that it was deferring action on said motion to 
allow the parties opportunity to respond, and in the meantime, directing 
that the Examiner be Instructed to confine the taking of testimony to 
whether Phillips Is a “natural-gas company,” the first of the issues set 
forth in the order of October 28,1948. 

Petitioners answered, objecting to said motion (R. 10,572, 10,605, 10,612, 
10,676, 10,709). Others consented to or supported the motion (R. 10,589, 
10,658, 10,663, 10,670, 10,740). 

Thereafter, the Commission on April 17, 1951, ordered that the matters 
presented at the hearing be only those relevant to whether Phillips is a 
“natural-gas company" and that hearing upon the remaining issues be held 
as soon as practicable thereafter upon further order of the Commission 
(R. 10,757). 

Little need be said respecting Detroit’s argument that the Commission 
erred procedurally in limiting the hearing to the jurisdictional Issue, and 
postponing determination of the rate question (Det Br. 26-32). The Com¬ 
mission instituted the investigation on Its own motion (R. 10214) pursuant 
to express authority contained In § 14 (a). Thereafter, in the exercise of 
discretionary power granted by § 16, to “issue • * • such orders 
• • * as it may find necessary or appropriate to carry out the provisions 

of this act,” it issued its order of April 17,1951. Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 142-143 (1940). 
This reveals the plain error cf Petitioners Kansas City and Wisconsin 
(Kan. Br. 30, Wis. Br. 26, 29) in resorting here to matter properly excluded 
by the Examiner as not relevant to the jurisdictional issue to which the 
hearing was then confined. 
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At the close of the hearing, Commission Staff Counsel, with 
the concurrence of all parties present, moved for omission of 
the intermediate decision procedure (R. 5841-5848). The 
Commission granted the unopposed motion (R. 10,774), re¬ 
ceived the briefs of the parties, including all petitioners (R. 
5847), heard oral argument of the single issue for two days 
(R. 10,821), and thereafter issued its Opinion No. 217 and ac¬ 
companying order (R. 10,821-10,889), the subject of these 
proceedings. 

The Commission found Phillips not to be a “natural-gas 
company,” concluding (1) that, while it is engaged in inter¬ 
state transportation and sales, these activities constitute a part 
of Phillips’ gathering business or are incidents of or activities 
related to its gathering process, coming therefore within § 1 
(b) ’s exemption of “gathering of natural gas,” and (2) further 
that, while Phillips’ interstate sales are technically made during 
the course of production and gathering, they are so closely 
connected with the local incidents of that process as to render 
Commission rate regulation inconsistent or a substantial inter¬ 
ference with the exercise by the affected states of their regu¬ 
latory functions. Commissioner Draper concurred in the re¬ 
sult, resting solely on conclusion (2) above. Commissioner 
Buchanan dissented. 

Petitioners filed applications for rehearing in accordance with 
§ 19 (b) of the Act (R. 10,963; 10,974; 10,988; 11,032; 11,059), 
which were denied by order issued September 28, 1951 (R. 
11,073). Petitions for review were thereafter filed with this 
Court. 

Phillips’ Operations .—Over one-third of the opinion is de¬ 
voted to subsidiary findings of significant facts concerning the 
widespread and diverse operations of Phillips (R. 10,822-10, 
845). Since no disagreement has been suggested in any of 
Petitioners’ briefs respecting those facts, a background sum¬ 
mary will suffice here. 

Phillips and its subsidiaries constitute one of the larger inte¬ 
grated units in the petroleum industry, owning properties in 
many parts of the United States and engaging in widely diver¬ 
sified petroleum activities. At the end of 1949, Phillips owned 
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or controlled in the United States over 15 trillion cubic feet of 
proved natural-gas reserves and over 1,247,000,000 barrels of 
proved reserves of crude oil, natural gasoline, and other natural- 
gas liquids. 

Although natural gas contributed less than 5% of the gross 
operating revenues of the integrated business in 1949, Phillips 
is a very large producer and processor of natural gas. Its total 
sales in 1949 exceeded 400 million Mcf, over half being sold 
to companies reporting to the Commission as “natural-gas 
companies.” 

A substantial part of the natural gas produced or purchased 
by Phillips flows from producing wells through its own lines for 
processing and preparation for market or other disposition at 
processing plants owned and operated by Phillips. In April 
1950, it owned gas lines in Arkansas, Kansas, New Mexico, 
Oklahoma and Texas. It then owned and operated 25 natural- 
gasoline plants—19 in Texas, 4 in Oklahoma, and 2 in New 
Mexico. Additionally, it had a part interest in 10 others, 3 of 
which it operated. 

The petitions for review concern only Phillips’ natural-gas 
operations relating to its sales to Michigan-Wisconsin Pipe Line 
Company, Panhandle Eastern Pipe Line Company, Independ¬ 
ent Natural Gas Company, El Paso Natural Gas Company, and 
Cities Service Gas Company. Excepting Independent Natural 
Gas Company, each receives natural gas from Phillips at points 
in Texas, Oklahoma, or New Mexico and transports such gas 
to points in distant states for sale for resale for ultimate public 
consumption. Independent receives gas from Phillips in Texas, 
transports it a short distance within that State, and there sells 
to Northern Natural Gas Company which transports such 
gas to points in distant States for sale for resale for ultimate 
public consumption. 

Because of the multitudinous variations concerning the 
movement of gas by Phillips to points of sale to the foregoing 
purchasers (R. 10,826-10,845), and because no dispute appears 
respecting the Commission’s summary of these operations (see 
e. g. } Wis. Br. 11), details are not necessary here. Generally, 5 

* As to the variations respecting the sales to Cities Service Gas Company, 
see XL 10,844-10,845. 
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it may be said that Phillips collects the gas from wells to a 
common point in or relatively near the plant through which 
the gas moves and is processed to make it salable, or to recover 
extractable products, or both. Thence, the gas is moved 
through short lines to the points of sale. 

The Issues .—The Commission determined that the foregoing 
sales are sales in interstate commerce for resale and that 
Phillips' movement of gas from the points of production to the 
points of sale constitute transportation of natural gas in inter¬ 
state commerce (R. 10,846, 10,876). As we shall shortly see 
(infra, pp. 9-11), either the sale or the movement, standing 
alone, would make Phillips a “natural-gas company.” But the 
Commission also found * that each such sale and movement con¬ 
stitutes a part of Phillips' “gathering business”, or an incident 
of or activity related to its gathering process (R. 10878-10880, 
10889). Petitioners’ briefs have abandoned any claim that 
there is a lack of substantial evidence to support this finding. 7 
They do contend, however, that the Commission erred in hold¬ 
ing that such sales and movement come within § 1 (b)’s exemp¬ 
tion of gathering, arguing that, as a matter of law, transporta¬ 
tion in interstate commerce and sale in interstate commerce for 
resale cannot be included in § 1 (b)'s ban against application 
of the Act’s provisions to “production or gathering.” 

Additionally, the Commission concluded that the evidence 
posed a further type of barrier to its regulation of Phillips’ 
sales. Pointing out that such sales are made “during the 
course of production and gathering”, the Commission found 
that they are so closely connected with the local incidents of 
that process as to render its regulation of Phillips’ sales incon- 

* “The finding of the Commission as to the facts, if supported by sub¬ 
stantial evidence, shall be conclusive.” § 19 (b). 

T No Petitioner claims that there is a lack of substantial evidence to sup¬ 
port the Commission’s findings as to where gathering ends. Indeed, 
Wisconsin states that here “no factual questions are presented” (Wis. Br. 
54). It proceeds, however, to disparage selected excerpts from “opinion 
evidence”, saying they lack probative force (ibid.). But the Commission’s 
order is the product of expert judgment carrying a presumption of validity, 
and it is for the Commission to say what parts of the testimony of witnesses 
it would accept and what conclusions it would draw from them. Federal 
Power Commission v. Hope Natural Gas Co., 320 U. S. 591, 602 (1944), 
United States v. Federal Power Commission, 191 F. 2d 796, SOS (1951). 
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sistent or a substantial interference with the exercise by the 
affected states of their regulatory functions (R. 10,881). To 
this, Petitioners respond that the states lack constitutional 
power to regulate these sales and that the evidence does not 
support the Commission’s finding of inconsistency or 
interference. 

SUIOLA.RY OF ARGUMENT 


The Act’s exemption in § 1 (b) of “production or gathering 
of natural gas” required the Commission’s decision that Phil¬ 
lips is not a “natural-gas company,” engaged in interstate 
“transportation” or interstate “sale” for resale within the Act’s 
affirmatively stated coverage. No one disagrees that Phillips 
is engaged in interstate movement of gas and interstate sale 
for resale. The Commission found as to the facts that such 
movement and sales occur during the course of “gathering”— 
a finding not here attacked as wanting support of substantial 
evidence. But Petitioners contend that the Commission erred 
as a matter of law in concluding that such movement and sales 
come -within § 1 (b)’s exemption as “a part of Phillips’ gather¬ 
ing business,” or an “exempt incident of its gathering process.” 

The entire legislative history of the Act clearly shows that 
Congress intended by the exemption of “production” and 
“gathering”—words left undefined by the Act—to exclude from 
Commission regulation “the gathering business” and “gather¬ 
ing rates,” and to deny the Commission jurisdiction over “either 
the gathering end or the distributing end of the business.” 
Correspondingly, Congress intended Commission regulation 
only as to the area comprising interstate “transportation” and 
“sale,” lying in between exempt “production or gathering” and 
exempt “local distribution ”; and it so provided in the Act. 

And Commission regulation has been confined to this “in 
between” area throughout the Act’s administrative history. 

Judicial decisions accord with the Act’s history, and clearly 
refute Petitioners’ contention that the “gap” Congress designed 
the Act to fill included all interstate sales for resale, Petitioners 
asserting but nowhere proving that states cannot constitu¬ 
tionally regulate any such sales. In Interstate Natural Gas 
Co. v. Federal Power Commission, 156 F. 2d 949, 952 (C. A. 



5, 1946), it was pointed out that the proponents of the Act 
were not interested in production, or “individual sales of gas 
at the well/’ or in gathering. And while the Supreme Court’s 
actual holding in that case is not helpful here, since it involved 
only sales made after the completion of production and gather¬ 
ing, the Court nevertheless made it clear that Commission reg¬ 
ulation does not extend to all interstate sales for resale. 331 
U. S. 682 at 690-691, 692 (1947). Finally, in Cities Service 
Gas Co. v. Peerless OH <& Gas Co., 340 TJ. S. 498 (1950), the 
Supreme Court sustained an exercise of state power to fix a 
minimum price at the well-head for gas sold in interstate com¬ 
merce for resale, proving that the Act may not be viewed as 
having preempted the field as to all such sales. 

Acceptance of Petitioners’ claim that, as a matter of law, 
interstate transportation and interstate sales for resale cannot 
be included within the production and gathering exemption * 
would fly in the face of the plain congressional intention to 
exempt from federal regulation the interstate sales and move¬ 
ment of gas by producers and gatherers prior to the beginning 
of “transportation.” And by reading virtually all of the ex¬ 
emption out of the Act, would enormously expand Commission 
regulation to include, contrary to the intention of Congress, ! 
thousands of producers and gatherers not now regulated. 
Moreover, we show that the claim is refuted by the very cases 
Petitioners rely on for support. ! 

Sharp forewarnings that § 1 (b) must be construed as the 
Commission here interpreted it are found in Federal Power 
Commission v. Panhandle Eastern Pipe Line Co., 337 U. S. 
49S, 506, 515 (1949). For example, the Supreme Court there 
held that Commission regulation may not extend to “incidents 
connected with” or any “activity related to” production and 
gathering. Here, the Commission found as to the facts not 
only that Phillips’ transportation and sales constitute a “part 
of Phillips’ gathering business”, but also that each constitutes 
at least an “exempt incident of its gathering process.” Hence, 
even assuming the Commission erred in the former finding, 
the further finding that each constitutes an “incident of its 
gathering process” forbids regulation by the Commission, as a 
matter of law. 





The facts here pose yet another type of barrier to Commis¬ 
sion regulation of Phillips’ sales, if certain language in Inter¬ 
state Natural Gas Co. v. Federal Power Commission, 331 TJ. S. 
fiS2 at 690-691 (1947) be viewed as determinative. For the 
Court there remarked that Commission jurisdiction does not 
attach to sales made during the course of production and gath¬ 
ering when its rate regulation would conflict with exercise of 
state regulatory functions. Here, the Commission found that 
Phillips’ sales are made during the course of production and 
gathering, and that they are so closely connected with the local 
incidents of that process as to render rate regulation by this 
Commission inconsistent or a substantial interference with the 
exercise by the States of Oklahoma, Texas, and New Mexico 
of their regulatory functions. As to the facts, Petitioners 
challenge only the finding respecting conflict, but we show that 
this is supported by substantial evidence, and is therefore 
conclusive. 

AEGXJMENTT 

I. Section 1 (b) forbids application of the Act’s provisions to 
transportation of natural gas in interstate commerce or 
sales in interstate commerce of natural gas for resale when 
such transportation or sales constitute a part of “gather¬ 
ing,” or are incidents of or activities relating to “gathering.” 

In no case during its fourteen years of administering the 
Act, has the Commission held that it has jurisdiction over a 
company solely by reason of its movement of natural gas in 
interstate commerce or sales in interstate commerce for resale 
where—as here—all such movement and sales take place in 
the course of production or gathering. We shall show that 
its refusal so to hold in this case is made necessary by the 
language and legislative history of the Act, accords with the 
Act’s administrative history, and is supported by relevant 
judicial decisions. 

A. Language and legislative history of the Act 

Decisive of these proceedings is the interpretation to be 
accorded these affirmations and denials in § 1 (b): 
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The provisions of this act shall apply to the transpor¬ 
tation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commer¬ 
cial, industrial, or any other use, and to natural-gas 
companies engaged in such transportation or sale, but 
shall not apply to any other transportation or sale of 
natural gas or to the local distribution of natural gas or 
to the facilities used for such distribution or to the pro¬ 
duction or gathering of natural gas. 

Within the affirmatively stated coverage of the Act, therefore, 
are three separate things: (1) transportation of natural gas 
in interstate commerce, (2) its sale in interstate commerce for 
resale, and (3) “natural-gas companies” engaged in such trans¬ 
portation and sale. While the Act does define “interstate 
commerce,” 8 it does not define either “sale” or “transportation.” 
No one, however, disputes the Commission’s conclusion that 
the sales of Phillips involved here are sales in interstate com¬ 
merce of natural gas for resale (R. 10,876). Nor is there dis¬ 
agreement with its holding that Phillips’ movement of gas from 
the points of production to the points of sale constitutes trans¬ 
portation in interstate commerce as a matter of constitutional 
law (R. 10,876). Thus, if § 1 (b) ’s affirmative statements were 
the only relevant provisions, Phillips would come within the 
Act’s definition of a “natural-gas company.” 0 

But that same Section also prescribes that the provisions of 
the Act shall not apply: 

* * * to any other transportation or sale of natural 

gas or to the local distribution of natural gas or to the 
facilities used for such distribution or to the 'production 
or gathering of natural gas. 

Here again, definitions are wanting in the statute, there being 
none for “production” or for “gathering.” But no definition 

• “ ‘Interstate commerce’ means commerce between any point in a State 
and any point outside thereof, or between points within the same State but 
through any place outside thereof, but only insofar as such commerce takes 
place within the United States.” § 2 (7). 

• Supra, p. 1, n. 3. 
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of “gathering” has anywhere been suggested to which the 
movement of gas is not basic (e. g., R. 10,825, 10,826). Or as 
the Commission said, the “gathering business” (R. 10,877): 

* * * necessarily includes at least the movement 

of gas, whether it be designated “transportation” or 
given some other label. 

The foregoing considerations give the emphasis of under¬ 
statement to the Commission’s assertion (R. 10,846-10,847): 

Nor can we say that the terms of the statute, standing 
alone, are so plain and unambiguous as to provide a 
positive answer. 

Indeed, the circumstances make mandatory the resort to ex¬ 
trinsic aids in construing the statute. Congress refrained from 
defining “production” or “gathering,” concepts peculiar to a 
unique industry and involving operations which undergo count¬ 
less variations with the dictates of technical improvement and 
the economics of business. Necessarily, therefore, the Com¬ 
mission must determine their meaning, employing its informed 
judgment and exercising a specialized competence. 10 Resort¬ 
ing to the Act’s legislative history, the Commission determined 
their meaning and impact as applied to the facts of this case, 
after lengthy hearings and on an extensive record including 
a wide variety of technical matters. It thus found that, while 
Phillips is engaged in interstate transportation and sales, as 
already noted, its movement and sales constitute “gathering” 
within the meaning of § 1 (b). 

In any event, assessment of the claim that the foregoing 
finding errs as a matter of law requires use of extrinsic interpre¬ 
tive aids. For at least as to Phillips’ movement of gas from the 
point of production, we have already shown that the words of 
the Act, standing alone, simultaneously give a jurisdictional 
“yes” and “no.” It is at once “transportation” and “gather- 

“ “Moreover, the Commission’s order does not become suspect by reason 
of the fact that it is challenged. It is the product of expert judgment 
which carries a presumption of validity.” Federal Power Commission v. 
j Hope Natural Qas Co., 320 U. S. 591, 602 (1944). See also Federal Trade 
Commission v. Pacific States Paper Assn., 273 U. S. 52, 63 (1927); Or ay v. 
Powell, 314 U. S. 402, 419-411 (1941). 
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ing.” 11 Much less compelling was the situation in Harrison v. 
Northern Trust Co., 317 U. S. 476 (1943), where a lower court 
had refused to examine an act's legislative history on the ground 
the language was unambiguous and the Supreme Court re¬ 
versed, saying (p. 479): 

But words are inexact tools at best, and for that reason 
there is wisely no rule of law forbidding resort to explan¬ 
atory legislative history, no matter how “clear the words 
may appear on ‘superficial examination.' ” 

Significantly enough, § 1 (a) of the Act pronounces the wis¬ 
dom of clarifying recourse to the statute’s history, this being the; 
congressional declaration of policy found there: 

As disclosed in reports of the Federal Trade Commission 
made pursuant to Senate Resolution 83 (Seventieth 
Congress, first session ) and other reports made pursuant 
to the authority of Congress, it is hereby declared that 
the business of transporting and selling natural gas for 

ultimate distribution to the public is affected with a 

_ • 

public interest, and that Federal regulation in matters 
relating to the transportation of natural gas and the 
sale thereof in interstate and foreign commerce is nec¬ 
essary in the public interest. 

That 1935 report of the Federal Trade Commission 12 throws 
light on the problem here. Thus, the field price of gas—that 
is, the price of gas sold during the course of production and 
gathering—is portrayed by the report, not among evils requir¬ 
ing maximum-price regulation, 13 but as a problem calling for 
protection of the “independent producer” against the “pipeline 
companies,” saying: 14 

"Obviously inapplicable, therefore, is the principle referred to at Wis. 
Br. 55, citing Ex Parte Collett, 337 U. S. 55, 61 (1949), where the Supreme 
Court, states that, where the statutory language is “clear,” there is no 
“need” to refer to the legislative history, which the Court then proceeds to 
discuss extensively. 

18 Sen. Doc. No. 92, 70th Cong., 1st sess. (1928-1966). 

“ For the significant difference here between “maximum” and “minimum” 
price regulation, see infra, p. 44. especially n. 78. 

14 Sen. Doc. No. 92, 70th Cong.. 1st sess., Pt. 84-A, pp. 132-133 (1966). 
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In some important fields, the pipeline companies, either 
. directly or through affiliated interests, control very large 
proportions of the gas acreage and wells, and, therefore, 
potential production. They may even more completely 
control the available outlets to consumer markets. The 
set-up price of gas at the wells within such groups is 
subject to many possible influences other than actual 
costs plus a reasonable profit. The actual field price 
is more a problem of the independent producer seeking 
a buyer, faced as he often is with no freely competitive 
market. 

Speaking of Columbia Gas <fc Electric, Cities Service, Elec¬ 
tric Bond & Share, and Standard Oil of New Jersey, the report 
said that 15 — 

* * # ownership and control of the major pipe lines 

of the entire country east of the Rockies are rapidly 
being concentrated in the hands of four groups which are 
so closely interrelated as to constitute for all practical 
purposes a single interest of enormous power. 

It also assailed the “pipeline interests,” as distinguished from 
“independent producers,” in these words: 18 

To the extent that large pipeline interests do not need 
to buy gas from unaffiliated producers but obtain it from 
their own wells or from wells of affiliated companies, 
they are in position to control the price at which inde¬ 
pendent producers must sell. In other words, control 
of the market outlets accentuates whatever control the 
pipeline interests have of the available gas supply. The 
relation between pipeline purchasers is frequently so 
close by reason of community of ownership, reciprocal 
contracts, or informal cooperation that independent pro¬ 
ducers have nothing to hope for in the way of com¬ 
petitive bidding. 

There is thus ample warrant for the Commission’s observation 
that the report drew economic and other distinctions between 
“independent producers” and the “pipeline companies” con- 

“ Id., p. 592. ,v ! ’ •" 

“ Id., p. 590. 
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trolling production areas or market outlets or both—the for¬ 
mer being pictured with those needing protection, whereas 
the problems involving the latter created the need for regular 
tion (R. 10,848). 

Elsewhere, after commenting on legal difficulties arising in 
efforts to solve problems in the production, transportation, and 
distributing phases of the industry, the report stated: 1T 

So, broadly speaking, we have in natural gas a situar 
tion which no matter how fully and properly integrated 
will present at both ends problems which are either 
entirely of local concern, or which are of both local and 
general public concern, and in between a field of inter¬ 
state transportation where only through the exercise of 
Federal jurisdiction can proper solution be obtained. 

Therein lies a striking parallel to the tripartite division of the 
industry along functional lines finally recognized in enactment 
of § 1 (b): (1) exempt ‘local distribution,” (2) exempt “pro¬ 
duction” and “gathering,” and (3) in between and subject to 
federal jurisdiction—interstate “transportation” and “sale.” “ 

In addition to the foregoing report, the legislative history of 
the Act includes three committee hearings on proposed natural- 
gas legislation. The first of these was in 1935, Hearings before 
the House Committee on Interstate and Foreign Commerce on 
H. R. 5423, 74th Cong., 1st sess. 19 The second was in 1936, 
Hearings before a Subcommittee of the House Committee on 
H. R. 11662,74th Cong., 2d sess. The third was in 1937, Hear- 

11 Id., p. 602. 

“A similar functional division appears in a brief submitted by a Com¬ 
mittee Representing Natural Gas Industry to the House Committee on 
Interstate and Foreign Commerce, holding hearings in 1935 on H. R. 5423 
{infra, p. 13), a predecessor bill to the Natural Gas Act (Hearings on H. R. 
5423, 74th Cong., 1st sess., p. 1790). Cf., Re the East Ohio Gas Company, et 
at., 6 F. P. C. 176, ISO (1947), affirmed, Federal Power Commission v. East 
Ohio Gas Company, 33S U. S. 464 (1950). 

* H. R. 5423 consisted of Title I dealing with regulation of public utility 
holding companies. Title II dealing with interstate commerce in electric 
energy, and Title III dealing with interstate commerce in natural gas. 
Hearings on H. R. 5423 focused principally on matters other than Title 
III, and include little specifically noteworthy here. A modified version of 
the bill, when reported by the Committee, did not include Title III (H. Rep. 
No. 131S, 74th Cong., 1st sess., 1935). 
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mgs before the House Committee on Interstate and Foreign 
Commerce on H. R. 4008, 75th Cong., 1st sess. H. R. 4008 
later became H. R. 65S6, which was subsequently passed as the 
Natural Gas Act. 

In the hearings on H. R. 4008, there are repeated references 
to the testimony in the hearings on H. R. 11662, 20 and to 
hearings on H. R. 5423. 21 So also the hearings on H. R. 11662 
contain references to testimony in hearings on H. R. 5423.“ 
It thus seems clear that all of these hearings were considered 
in the enactment of the Natural Gas Act. Moreover, through 
the three-year period involved, with few exceptions the mem¬ 
bers of the House Committee were the same. 

Of revealing importance in ascertaining the scope of § 1 (b)’s 
exemption of “production or gathering” is the consistent under¬ 
standing traceable throughout the hearings on H. R. 11662. 
Before turning to that testimony, however, we pause to dispose 
of Petitioner Wisconsin’s objection to their authoritativeness 
(Wis. Br. 56-58). 23 As we shall now see, Petitioner’s disagree- 

30 See pp. 1. 23, 32. 39. 41. 81. and 10S. 

a See pp. 61 and 84. 

a See pp. 10. 25, 35, 46. SI, and 112. 

a This Commission also once made sneh an objection in its brief filed 
in the United States Court of Appeals for the Fifth Circuit in Interstate 
Hatural Gas Co. v. Federal Power Commission, 156 F. 2d 949 (1946). 
Seemingly, that Court agreed (156 F. 2d at 952). But as we show in the 
text, the Supreme Court later made it plain that the hearings on H. R. 
11662 are directly pertinent in determining the scope of § 1 (b)’s exemption 
of production and gathering. 

Wisconsin eompares § 1 (b) of H. R. 11662 with § 1 (b) of the Act and 
asserts that the appearance in the latter of the language referring to sales 
Introduced a “new concept” (Wis. Br. 57). But the fallacy of any sug¬ 
gestion that regulation under H. R. 11662 would not comprehend sales for 
resale as well as other interstate sales of natural gas companies is revealed 
by examination of other provisions not referred to by Wisconsin. Thus, 
§ 4 of H. R. 11662 required that all rates and charges made by any natural 
gas company for or in connection with “the transportation or sale of natural 
gas subject to the jurisdiction of the Commission” shall be just and reason¬ 
able. And § 5 authorized the Commission to determine the rate to be ob¬ 
served when it found that any rate charged by a natural gas company “in 
connection with any service” rendered in transportation subject to Its juris¬ 
diction is unjust or unreasonable. 

Furthermore, the legislative history shows that the reason for the change 
in the language of 8 1 (b) was the fear that H. R. 11662 might bring within 
federal jurisdiction sales to consumers when made from high-pressure mains, 
contrary to the intent to limit such jurisdiction to sales for resale made 
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ment on this point lies, not with the Commission, but with 
the Chairman of the House Committee and with the Supreme 
Court of the United States. 

Petitioner’s contention is based on its view that § 1 (b) of 
H. R. 11662 differs from § 1 (b) of the Act, a difference which, 
if it exists, necessarily pervades all sections since § 1 (b) in 
both cases specifies those things to which the statute shall and 
shall not apply. An examination of the relevant provisions 
will disclose language differences, to be sure, but it has been 
finally decided that such differences are immaterial in ascer¬ 
taining the legislative intent of the Act’s exemption of “pro¬ 
duction or gathering.” 

In the first place, when the House Committee opened hear¬ 
ings on H. R. 4008, which later was designated H. R. 6586 and 
passed as the Natural Gas Act, the Chairman stated that in 
view of the hearings held on H. R. 11662, the Committee did 
not desire to take up the subject generally again, but to hear 
from those who had amendments to suggest. 34 And responding 
to a question whether H. R. 4008 was “identical” with H. R. 
11662. the Chairman said: 23 

4 

Yes; it is the same bill with one substantial difference. 
The bill before us provides for a certificate of conven¬ 
ience and necessity, but otherwise the bill is almost 
exactly in the same language. That is the bill that the 
committee acted upon in the last Congress, and the 
committee reported that bill to the House. 

Secondly, in Federal Power Commission v. Panhandle Eastern 
Pipe Line Co., 337 U. S. 498, 505 (1949), the Supreme Court 
affirmed this lack of material difference between H. R. 11662 
and the Act as passed. And, what is even more important here, 
it quoted from and expressly relied on testimony given during 

after the completion of gathering. Hearings before a Subcommittee of 
the House Committee on Interstate and Foreign Commerce on H. R. 11662, 
74th Cong., 2d sess., pp. 91-92, 95 (1936). 

“ Hearing before the House Committee on Interstate and Foreign Com¬ 
merce on H. R. 400S, 75th Cong., 1st sess., p. 1 (1937). 

“ Id., p. 23. In keeping with the Chairman’s direction, the hearing was 
limited to new matter so far as possible (id., p. 121), and much of the 
testimony of the 14 witnesses appearing related to proposed amendments. 
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hearings on H. R. 11662 in ascertaining the intent of Congress, 
as we shall shortly see, decision turning there as here on the 
meaning of § 1 (b)’s exemption of “production or gathering.” 28 

Necessarily, then, we turn to an examination of those hear¬ 
ings. At the outset, it should be noted that none of the nine 
witnesses there testifying even suggested a view that the bill 
provided for regulation of the movement or sale of gas during 
the course of production or gathering. But repeated testimony 
to the contrary was given by Mr. Dozier A. DeVane, then 
Solicitor for the Federal Power Commission. To his testimony, 
the Supreme Court turned in the Panhandle case in order to 
ascertain the intent of Congress, saying: 27 

In a brief prepared by the Solicitor of the Federal 
Power Commission for the House Committee on Inter¬ 
state and Foreign Commerce on the constitutionality 
of H. R. 11662, an earlier bill substantially similar to 
the Natural Gas Act, the following appears as part of 
the analysis of the bill: “The bill makes no attempt to 
regulate the production or gathering facilities of a natr- 
ural-gas company, this function being purely local in 
character, * * 

The Solicitor of the Federal Power Commission in 
testifying at the same hearing also answered the follow¬ 
ing question: 

“Mr. Cole [Member of Committee]. Does this bill 
give anywhere the Commission power over the source 
of natural gas in the different fields in a manner which 
we might call comparable to that which your Commis¬ 
sion now has over hydro-electric generating plants? 

“Mr. DeVane [Solicitor of the Federal Power Com¬ 
mission]. It does not; no, it does not attempt to 
regulate the gathering rates or the gathering busi¬ 
ness. # # * ” 

“For the Commission’s reference in this case to the hearings on E B. 
11662, see R. 10,849,10,850. 

* Federal Power Commission v. Panhandle Eastern Pipe Line Co., 337 
U. S. 49S, 505, n. 7 (1949). Bracketed material is the Court’s. 
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In the colloquy following, Mr. DeVane again made it plain that 
§ 1 (b) would preclude regulation of sales made during the 
course of gathering: “ 

Mr. DeVane. * * * Now, section 1 (b) also pro¬ 
vides that the Commission shall have no jurisdiction 
over the gathering or gathering rates for natural gas. 

Mr. Cooper. [Member of Committee]. What do you 
mean by gathering rates? 

Mr. DeVane. The rates that are paid in the gathering 
field, Mr. Cooper. 

Exemption of the sales of a company whose operations are 
confined to production and gathering was made even more j 
explicit in Mr. DeVane’s later testimony. 28 I 

Mr. Lea [Chairman of Subcommittee]. Mr. DeVane, 

I would like to go back just a moment. Of course, it 
is a question of regulation. Suppose that the A com¬ 
pany owns a gas supply and the B company transmits 
it to another State, distributes it to a local company 1 
for distribution. Now suppose the question arises as i 
to whether or not the charges which the A company 
makes against the B company for the gas is reasonable. 
What, if any, authority would the Commission have on 
that question, under this bill. Do you get my question? 

Mr. DeVane. Yes; if I understand your question, 
concerning the price paid to the A company, there is 
no control of the gathering rate; the Commission would 
not have jurisdiction. That price is fixed by competi¬ 
tive conditions that exist in the field. But it matters 
not how many different ownerships there may be be¬ 
tween the time the gas starts to move in interstate 

I 

commerce and gets to the city gates. Ownership might 
change a dozen times—A company sell to B, and B 
company sell to C—all those rates would be subject to 
regulation. 

” Hearings before a Subcommittee of the House Committee on Interstate 
and Foreign Commerce on H. R. 11662, 74th Cong., 2d sess., p. 2S (1936). 

* Id., p. 42-43. 


I 


18 


Mr. Lea. Well, when the supply company is brought 
before the Commission in an action to regulate its rates, 
and they say, “We have got to pay so much for gas; 
we cannot control that price which they charge us, and 
we have to charge a higher price delivered to the buyer.” 

Does the Commission have any power over that? 

Mr. DeVane. No; not the price that is paid to the 
gatherer, to the man that produces it; that is binding 
if the transaction is at arm’s lengh. If the transaction 
is not at arm’s length, of course, its reasonableness may 
be inquired into, under the decisions of the Supreme 
Court. 

No other witness and no member of the Committee took 
issue with Mr. DeVane’s repeated view as to the exempt status 
of sales by producers and gatherers. Indeed, the common 
understanding seems to have been expressed by Mr. John D. 
Battle, testifying for the bituminous coal-mining industry, 
when he said: 30 

Consequently, the only phase of the industry, as I 
see it, that it is proposed to regulate is after the gather¬ 
ing ceases and the gas is turned into a main line, so to 
speak, until it reaches the city gate, and only then when 
it is moving in high-pressure mains across State lines. 

If I am wrong in this interpretation of the bill, I hope 
that I may be corrected now. 

No one disagreed with him. Nor did anyone disagree with 
Mr. Harry Gandy, Jr., representing the National Coal Associa¬ 
tion, when he repeated this statement during hearings on 
H. R. 4008 31 —the “same bill” as H. R. 11662 (supra, p. 15) 
and a predecessor “substantially similar” to the Natural Gas 
Act (supra, p. 16). Others also understood the coverage of 
H. R. 4008 to exempt sales by a company whose operations 
were confined to production and gathering. 

34 Id., p. 72. 

31 Hearings before the House Committee on Interstate and Foreign Com¬ 
merce on H. R. 400S, 75th Cong., 1st sess., pp. 121-122 (1937). 





I* or example, Mr. Harry R. Booth, testifying for tne Illinois 
Commerce Commission, said : 32 

The wholesale rate which is covered by the act would 
cover, as I understand it, any wholesale rate or charge 
under which a transmission company or a producing and 
transmission company sells natural gas and which trans¬ 
mits it in interstate commerce to either a distributing 
company or another wholesale company. 

And while Committee Member Pettengill, who was questioning 
Mr. Booth, expressed doubt as to the power of Congress to 
regulate the rate at which a company sold its own commodity, 
he did not dissent from Mr. Booth’s understanding of the cover¬ 
age of H. R. 4008 which did not include sales made in the course 
of production and gathering. Nor did any other Committee 
Member or witness. 

Indeed, a corresponding understanding of intended cover¬ 
age appears at the very outset of the Committee Report on 
H. R. 6086. 33 In pointing out that the Supreme Court had 
upheld state regulation of sales to consumers even though in 
interstate commerce, and that the “legal situation is different” 
in the case of sales for resale, the report gave, as example of 
the latter, “sales by producing companies to distributing com¬ 
panies.” It then cited Missouri v. Kansas Gas Co., 265 U. S. 298 
(1924), involving a company producing and purchasing gas 
in Oklahoma and Kansas and transporting part of such gas for 
sale in Missouri to distributing companies. It was this sale 
by a producing and transporting company which the Supreme 
Court held the states to be powerless to regulate and which 
would plainly come within federal regulation not only under 
the Act but also under H. R. 11662 and H. R. 4008, as we have 
shown their coverage to have been commonly understood. 

D Id., p. 39. 

“H. Rep. No. 709 to accompany H. R. 65S6, 75th Cong., 1st sess., p. 2 
(1937). The Senate Committee did not hold separate hearings, but adopted 
the report of the House Committee. Sen. Rep. No. 1162, 75th Cong., 1st 
sess., p. 1 (1937). H. R. 400S was not reported out, but was reintroduced 
as H. R. 65S6, the immediate predecessor of the Natural Gas Act. 
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But neither in that case nor in Public Utilities Commission 
v. Attleboro Steam & Electric Co., 34 nor elsewhere has the 
Supreme Court ever held the states to be without constitutional 
power to regulate, in the interest of conservation, sales of 
natural gas made in the course of production and gathering 
(see infra, pp. 24r-25). See Panhandle Eastern Pipe Line Co. v. 
Public Service Commission , 332 U. S. 507, 514-515 (1947). 

Correspondingly, statements during congressional debates 
were in terms of regulating city-gate rates (SI Cong. Rec. 
6721-6722), the “sale to the distributing company” and the 
“price charged the distributing company at the city gate” 
(6723), “the shipping gas in interstate commerce for whole¬ 
sale purposes” (9313), and the “cost of getting that gas to the 
gateway” (9315). All of this with assurance that the Act 
would “not interfere with the State regulation, in any way, 
shape, or form” (9312). And it was nowhere suggested that 
states lacked constitutional power to regulate interstate sales 
for resale made during the course of production and gathering 
which, it was understood throughout the history of the legisla¬ 
tion, would be exempt from federal regulation. 

Hence. Wisconsin's suggestion that the Committee Report 
reflects an intention that federal jurisdiction extend to such 
sales made in the course of gathering is at war with the common 
understanding traceable throughout the entire history of the 
Act. 35 For as we have shown, that history explains § 1 (b) 

**273 U. S. S3 (1927). This is the other case cited by the Committee. 
There, the Court held Rhode Island powerless to regulate a sale at the state 
line by the Narragansett Electric Lighting Company to the Attleboro Steam 
& Electric Co., of electric energy generated in Rhode Island by Narragansett 
and transmitted to the state line where it was sold and delivered to Attle¬ 
boro for transmission and subsequent distribution in Massachusetts. 

"See Wis. Br. 57-5S (c/. Mil. Br. 14) where reference is apparently 
made to the statement in the report that. “Your committee believes that 
this legislation is highly desirable to fill the gap in regulation that now 
exists by reason of the lack of authority of the State commissions.” H. 
Rep. No. 709. 75th Cong., 1st sess., p. 3 (1937). 

It can hardly be doubted, however, that this statement has reference to 
the testimony—repeated time and time again—respecting the lack of au¬ 
thority in the consuming states to afford rate protection to consumers. 
See e. g.. Hearings on H. R. 11662, pp. 16-17, 24-25, 26-27,29, 30, 34, 41, 42-13, 
55-56, 57, 61-62, S0-S3, 85, 95-97, 141, 147-148, 152-155 and Hearings on 
H. R. 4008, pp. 24. 43-45, 47, 48-51, 69, 99, 103-105, 10S, 112-113. But 
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as partitioning the industry into three functional divisions: 

(1) exempt “local distribution,” (2) exempt “production” and 
“gathering,” and (3) in between and subject to federal regula¬ 
tion, interstate “transportation” and “sales” for resale. Such 
federal regulation of this part in between would not involve, 
as Mr. DeVane put it, any “attempt to regulate either the 
gathering end or the distributing end of the business.” 38 

As the Supreme Court has said, “The legislative history of 
this Act is replete with evidence of the care taken by Congress 
to keep the power over production and gathering within the 
states.” Federal Power Commission v. Panhandle Eastern I 
Pipe Line Co ., 337 U. S. 498, 509-512 (1949). And after not- j 
ing the failure of Congress to adopt either of two then pending 
identical bills which would have given the Commission juris- i 
diction over the “procurement” of natural gas for the purpose 
of its transmission through pipe lines, the Court said that “In¬ 
stead Congress enacted § 1 (b) with its specific exemptions I 
from the coverage of the Act.” 37 

B. Administrative history 

j 

In the Commission’s detailed review of the background of 
this case, it surveyed its relevant actions through the prior 13 j 
years, 38 beginning with its 1940 refusal in the Columbian Fuel j 
. Corporation case (2 F. P. C. 200), to assert jurisdiction over 
Columbian’s sales at the termini of its gathering lines. These 

nowhere have we found testimony even suggesting that the producing states 
lacked authority to regulate sales made during the course of producing 
and gathering. 

** Hearings before a Subcommittee of the House Committee on Interstate 
and Foreign Commerce on H. R. 11662, 74th Cong., 2d sess., p. 34 (1936). 

** 337 U. S. at 512-513. The bills referred to are H. R. 5711 and S. 1919, 
75th Cong., 1st sess. (1937). 

**For the Commission’s summary of these actions, see R. 10,855-10,863. 

For the cases themselves, see: Re Columbian Fuel Corp., 2 F. P. C. 200 
(1940) ; Re Billings Gas Co., 2 F. P. C. 28S (1040) ; Re Interstate Natural 
Gas Co., Inc., 3 F. P. C. 416 (1943) ; Re The Fin-Kcr Oil and Gas Produc¬ 
tion Co., 6 F. P. C. 92 (1947) ; Re The Chicago Corporation, 6 F. P. C. 98 
(1947) ; Re Kansas-Nebraska Natural Gas Co., Inc., 6 F. P. C. 664 (1947) ; 

Re J. R. and. D. E. Whelan, 6 F. P. C. 672 (1947) ; La Gloria Corporation, 

7 F P. C. 349 (1948) ; Superior Oil Company, 7 F. P. C. 627 (194S) ; Gen¬ 
eral Crude Oil Company, 7 F. P. C. 1024 (1948). 
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“administrative actions”, Wisconsin asserts, “can have no 
weight” (Wis. Br. 58-59). 

This shaft misses its mark. Whether or not one agrees with 
the reasons stated by the Commission in deciding actual cases, 
there is no gainsaying one unalterable fact. Throughout its 
administrative history, Commission regulation under the Act 
has been confined to interstate “transportation” and interstate 
“sale” for resale after the completion of “production or gather¬ 
ing” and before the beginning of “local distribution.” In thus 
adhering to this “in between” jurisdiction—consistent with the 
common understanding pervading the Act’s legislative his¬ 
tory—the Commission has never required a certificate for inter¬ 
state transportation found to occur during the course of 
“gathering.” Nor has it ever regulated the rate for interstate 
sale found to be made during the course or at the completion 
of “gathering.” 

The importance of that fact, especially to this Court, 38 is 
enlarged by further considerations. The primary aim of the 
Act is the protection of consumers against exploitation at the 
hands of “natural-gas companies.” 40 And a rise in cost of 
gas purchased by such companies from producers and gatherers 
would be reflected in determining reasonable rates for such 
“natural-gas companies” under the Commission’s cost method 
of rate regulation. 41 But the Commission has refused to allow 
this obvious economic fact to mislead it into declaring a pro¬ 
ducer or gatherer to be a “natural-gas company” by asserting 
expanded jurisdiction to regulate its transportation or sales 
contrary to the intent of Congress in its exemption of “produc¬ 
tion” and “gathering.” Furthermore, as the United States 
Court of Appeals for the Fifth Circuit said in Interstate Natural 
Gas Company v. Federal Power Commission, the proponents 
of the Act: 43 


* Border Pipe Line Co. v. Federal Power Commission, 84 U. S. App. D. C. 
142.144.171 F. 2d 140.151 (C. A. D. C. 1948) ; cf. Federal Power Commission 
v. Panhandle. Eastern Pipe IAnc Co., 337 U. S. 498, 513 (1949). 

40 Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591. 
610 (1944). 

43 Cf. Interstate Natural Gas Co. v. Federal Power Commission, 336 U. S. 
577, 581 (1949). 

42 156 F. 2d 949, 952 (1946). 


* * * were not interested in the production of gas 

or the individual sales of gas at the well. Nor were they 
interested in the gathering of the gas in the field. 

And it is plain that, if the Commission should now disregard 
the view of the Act’s proponents, regulation under the Act 
must, beginning at the well-head, encompass all interstate 
transportation and all sales for resale made during the course 
of “production and gathering” by countless producers and 
gatherers, large and small, 43 contrary to the entire history of 
the Act. 

As required by the foregoing demonstration of congressional 
intent, the Commission concluded that § 1 (b) denied it juris¬ 
diction over “the business of production and gathering” and 
“over transportation or sales made in the process of production 
or gathering” (R. 10,876-10,S77). And it found that Phillips’ 
movement of gas to and through the processing plants and to 
the points of sale, together with the sales themselves, each con¬ 
stitutes a part of Phillips’ gathering business, within § 1 (b)’s 
exemption of “gathering” (R. 10,878, 10,880). Petitioners 
argue that, as a matter of law, the Commission cannot make 
these findings since they say interstate transportation and 
interstate sales for resale cannot be included in § 1 (b) ’s exemp¬ 
tion of “production or gathering.” To these contentions, we 
now turn. 

"The relatively appalling proportions of the task of administration under 
such federal reflation, dwarfing the Commission's Staff and appropria¬ 
tions. provides still further evidence that the Commission has properly as¬ 
sessed the legislative intent of § 1 (b). For it would thus appear that 
from the beginning Congress has never intended that the Commission 
undertake such a task. 

In 1947, there were some 115 companies classified for administrative 
purposes as “natural-gas companies” within the meaning of the Act (Statis¬ 
tics of Natural Gas Companies, 1947, Federal Power Commission, United 
States Government Printing Office, p. v). But at approximately the same 
time there were about 2.300 producers and gatherers selling gas to “natural- 
gas companies” and numerous others who sell to or through those 2,300 
(R. 5697-5C9S). It has also been estimated that there are more than S.000 
producers in the United States (Natural Gas Investigation, Federal Power 
Commission, Docket No. G-3S0, Report of Commissioners Smith and Wim¬ 
berly, United States Government Printing Office, p. 194 (194S)). 


i 
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C. Judicial decisions 

There is no court decision as to whether interstate trans¬ 
portation or interstate sale for resale found to occur during 
the course of production and gathering comes within or outside 
§ 1 (b)’s ban against application of the Act’s provisions to 
“production or gathering.” 

Having shown that Congress intended to exempt such 
“transportation” and “sales” when it banned federal regula¬ 
tion of the production and gathering end of the business, we 
shall here show the dual error in Petitioners’ contention that 
the states lack constitutional power to regulate sales in inter¬ 
state commerce for resale even in the absence of congressional 
action, and that therefore such sales cannot as a matter of law 
come within § 1 (b)'s exemption, asserting that this is the “gap” 
in regulation which Congress sought to fill by the Act.'* 4 A 
separate second claim is made, that as a matter of law, such 
“transportation” and “sales” cannot be included within the 
exemption.^ but we shall show that the cases relied on plainly 
do not so hold. We shall further show’ that the Commission 
gave proper heed to the decided cases so far as relevant. 

To Petitioners’ first contention there are two complete 
answers. One is, as w*e have showrn, that Congress did not 
intend federal regulation of sales made at the gathering end 
of the business. It is of course true that, after citing Missouri 
v. Kansas Gas Co., 265 U. S. 29S (1924) and Public Utilities 
Commission v. Attleboro Steam & Electric Co., 273 U. S. 83 
(1927), the report of the House Committee stated: 40 

The basic purpose of the present legislation is to occupy 
this field in w’hich the Supreme Court has held that the 
States may not act. 

And further that it deemed such legislation desirable to “fill 
the gap” that then existed by reason of the lack of authority 
of state commissions. 47 From this isolated part of the Act’s 

“ Wis. Br. 31-32, 37-4S and Mil. Br. S, 14-15. But see Kan. Br. 33. 

“ Wis. Br. 32-33, 49-53. 

** H. Rep. No. 709, to accompany H. R. 65S6, 75th Conp., 1st sess., p. 2 
(1937). 

41 Id., p. 3. 
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history and references thereto in decided cases springs the 
argument that the “gap” included all interstate sales for resale. 

But as we have already pointed out (supra, pp. 19-20), in 
neither of the cases cited by the Committee did the Supreme 
Court hold that a producing state, in the interest of conserva¬ 
tion, may not regulate, or that it lacked authority to control sales 
in interstate commerce of natural gas for resale made during ! 
the course of production and gathering. Perhaps even more 

important is the fact that concern was repeatedly voiced during 

• 

the hearings respecting the lack of power in consuming states 
to control interstate sales for resale (supra, p. 20, n. 35). And 
of decisive importance is the common understanding traced 
throughout the Act’s history that the production and gathering ! 
end of the business—including the price paid to the producer 
and the gatherer—was not to be subject to federal regulation. 

Moreover, the claim that the “gap” includes all interstate ! 
sales for resale is refuted by the very cases to which Petitioners 
look for support. 48 Thus, in Interstate Natural Gas Co. v. 
Federal Power Commission, 331 U. S. 6S2, 690 (1947), after 
pointing out that the purpose of the production and gathering 
exemption was “to preserve in the States powers of regulation 
in areas in which the States are constitutionally competent 
to act”, the Supreme Court makes it quite clear that federal 
regulation does not extend to all interstate sales. And in the 
same case below, the United States Court of Appeals for the 
Fifth Circuit concluded that the proponents of the Act were 
not interested in “individual sales of gas at the well” or in 
“the gathering of the gas in the field.” 48 For their claim that 
the “gap” includes all interstate sales for resale, Petitioners 
also seek support from this Court’s decision in Peoples Natural 
Gas Co. v. Federal Power Commission, 75 U. S. App. D. C. 
235, 127 F. 2d 153 (C. A. D. C., 1942), cert. den. 316 U. S. 700 
(1942) But the “gap” described by the Committee embraced 
the area where the Supreme Court had held that states may 
not act, and this Court made it clear that it knew of no such 

* See Wis. Br. 3S, 40-41, 46. 50-61; Mil. Br. 10,13,15. 

* Interstate Natural Gas Co. v. Federal Power Commission, 156 F. 2d 
949,952 (C. A. 5, 1046). 

“ Wls. Br. 3S, 42-43; Mil. Br. 13-14. 
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decision -rrhen it said that it was “doubtful” whether, at the 
time of the Act’s passage, the states had authority to regulate 
the interstate sales for resale there involved (127 F. 2d at 
159). 31 

From the foregoing, it is clear that Petitioner’s claim that 
regulation of Phillips’ sales is a part of the “gap” which the 
Act was designed to fill is contrary to the established intent of 
Congress and the very cases on which Petitioners rely. There 
is yet another total answer to this claim. 

Petitioners assume without seeking to show that a producing 
state is constitutionally impotent to regulate these sales in the 
interests of conservation, and further necessarily assume that 
Congress thought that this had been established when it passed 
the Act. We deal with the latter assumption first. As noted 
above, the Supreme Court in the Interstate case observed that 
the purpose of the restriction in § 1 (b)’s exemption of produc¬ 
tion and gathering was “to preserve in the States powers of 
regulation in areas in which the States are constitutionally 
competent to act.” (331 U. S. at 690). And the Act’s history 
clearly shows an intent to exclude from federal regulation the 
producing and gathering end of the natural-gas business, in¬ 
cluding the price paid to producers and gatherers (supra, pp. 
16-19), that history being “replete with evidence of the care 
taken by Congress to keep the power over the production and 
gathering of gas within the states.” 32 Thus, the very opposite 
of Petitioners’ second assumption is the fact. For Congress, in 
forclosing federal regulation, seemingly assumed state power 
to regulate sales made during the course of gathering, or 
“gathering rates” as Mr. DeVane several times put it. 

51 It may also be noted the Supreme Court has referred to the impotence 
of the states to act In relation to sales for resale “by interstate carriers” 
as the sales sought to be reached by § 1 (b), Panhandle Eastern Pipe Line 
Co. v. Public Service Commission , 332 U. S. 507, 516 (1947). 

Describing the gap which Congress intended to close, the Supreme Court 
has also referred to its decisions holding that state regulatory power could 
not reach high-pressure trunk lines and sales for resale. Federal Power 
Commission v. East Ohio Gas Company , 33S, U. S. 464, 472-473 (1950). 

32 Federal Power Commission v. Panhandle Eastern Pipe Line Co. 9 337 U. S. 
498, 509-512 (1949) ; Panhandle Eastern Pipe Line Co. v. Public Service 
Commission , 332 U. S. 507, 516 (1947). 
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There is even less support for Petitioners’ first assumption. 
In cl a i min g that the Commerce Clause forbids, even in the 
absence of congressional action, state regulation of all inter¬ 
state sales for resale, 53 Petitioners assume that producing states 
may not under any circumstances regulate any interstate sales 
of natural gas for resale made during the course of production 
and gathering. But the contrary is established law. In Cities 
Service Gas Co. v. Peerless OH & Gas Co., 340 U. S. 179 (1950), 
the Supreme Court sustained an exercise of state power, in the 
interest of conservation, to fix a minimum price at the well-head 

f 

for gas produced within its borders and sold in interstate com¬ 
merce, destined for interstate consumers. It reached this 
conclusion despite the absence of enabling federal legislation, 54 
the Court making it clear that the producing state suffers no 
constitutional disability under the Commerce Clause to under¬ 
take this sort of price regulation over producers, and saying 
(pp. 187-188): 

We recognize that there is also a strong national interest 
in natural gas problems. But it is far from clear that 
on balance such interest is harmed by the state regula¬ 
tions under attack here. # * # In any event, in 

a field of this complexity with such diverse interests 
involved, we cannot say that there is a clear national 
interest so harmed that the state price-fixing orders 
here employed fall within the ban of the Commerce 
Clause. 

" The utterly unsupportable sweep of the constitutional argument stem* 
perhaps from Petitioners’ efforts to escape the impact of the Act’s history and 
of the Cities Service case, discussed in the text. In addition to the refuta¬ 
tion afforded by that decision, we pause to note that, absent federal legisla¬ 
tion. the Cooley doctrine would require a determination—not assumption 
(Wis. Br. 52)—whether Phillips’ interstate sales made in the course of 
gathering “are in nature national, or admit only of one uniform system, or 
plan of regulation,” therefore requiring exclusive legislation by Congress. 
Cooley v. Port Wardens, 12 How. 299, 319 (U. S. 1851). See also Lone Star 
Gas Co. v. Texas, 304 U. S. 224, 238 (decided in 1938 prior to Act’s passage); 
Parker v. Broicn, 317 U. S. 341, 359-380, 36S (1943); Southern Pacific Co. v. 
Arizona, 325 U. S. 761, 767-76S. 770 (1945). 

14 Cl. Re Rahrcr, 140 U. S. 545 (1891) ; Clark Distilling Co. v. Western 
Maryland R. Co., 242 U. S. 311, 330 (1917); and International Shoe v. 
Washington, 326 U. S. 310 (1945) and cases there cited at p. 315. 
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Clearly, therefore, a producing state is constitutionally com¬ 
petent to regulate in the interest of conservation at least sales 
at the well-head in interstate commerce for resale. Wisconsin 
accordingly misses the point in seeking to brush the case aside 
by asserting that that “particular regulatory effort” involved 
a matter of “local” concern whereas Phillips’ sales are “national 
in character” (Wis. Br. 47). Whether or not the principle of 
that holding would have equal application to Phillips’ sales, 
the Cities Service case confirms the fact that not all interstate 
sales for resale are constitutionally forbidden to state regula¬ 
tion (seeR. 10,873-10,874). 

Nor is the importance of that case here lessened by the fact 
it was decided after rather than before the Act was passed. 5 * 
For the “gap” in regulation which Congress sought to close is 
measured by prior constitutional decisions holding “that the 
States may not act” or pointing to a “lack” of state authority. 5 ® 
In its express reliance on the Cooley doctrine, the Cities Service 
case merely affirms that a producing state has always been con¬ 
stitutionally competent to regulate some interstate sales of 
natural gas for resale made in the course of production and 
gathering. Whether that competence extends to all or only 
a part of such sales, it was the purpose of Congress in § 1 (b) 
to foreclose their regulation by the Commission, as we have 
shown (supra, pp. 11-21). 

Furthermore, the Cities Service case denies Wisconsin’s argu¬ 
ment that Congress by the Natural Gas Act has preempted the 
field with respect to all interstate sales for resale (Wis. Br. 52). 
For while holding that some interstate sales made in the field 
may be regulated by the states, the Court was not unaware of 
the Act. On the contrary, it said (340 U. S. at 188-189): 

Whether the Gas Act authorizes the Power Commission 
to set field prices on sales by independent producers, 

°* See Wis. Br. 4S, citing the Supreme Court's statement that “prior con¬ 
stitutional decisions, not what we have since decided or would decide 
today, form the measure of the gap which Congress intended to close” by 
the Natural Gas AcL Federal Power Commission v. Bast Ohio Gas Co., 
338 U. S. 464, 472 (1950). 

“EL Rep. No. 709 to accompany H. K. 6586, 75th Cong., 1st sess., pp. 2, 
3 (1937). 
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or leaves that function to the states, is not before this 
Court. 

Separately from the foregoing constitutional argument, Wis¬ 
consin makes a second claim that, as a matter of law, “ ‘trans¬ 
portation’ and ‘sale’ as used in Sec. 1 (b) * * * do not 

include production or gathering” (Wis. Br. 32-33). With this 
we agree, but certainly not with Wisconsin’s deduction there¬ 
from that, as a matter of law “production or gathering” as 
used in § 1 (b) cannot include interstate transportation and 
interstate sale for resale. 57 Whose position is correct is to be 
determined—not by defining words in a vacuum—but by 
ascertaining what Congress intended when it exempted “pro¬ 
duction or gathering.” It is purely a question of statutory 
construction. 

As to sales, the Commission stated that Phillips “correctly ; 
concedes that the sales involved here are sales in interstate 
commerce for resale” (R. 10,876). No one denies that estab¬ 
lished constitutional principles require that conclusion. The ; 
same is true of untold thousands of sales made at the well¬ 
head and elsewhere during the course of production and gather¬ 
ing. Yet Petitioners Wisconsin and Milwaukee contend that, ; 
as a matter of law, no such sale may be included in “production 
or gathering” as used in § 1 (b). 58 And Petitioner Kansas 

* T Wis. Br. 40-53. At page 51, Wisconsin cites the Supreme Court’s 
statement, with reference to § 1 (b) and other provisions of the Act, that 
“Transportation and sale do not include production or gathering” ( Colorado 
Interstate Gas Co. v. Federal Power Commission , 324 tJ. S. 5S1, 59S (1945). 

But this partial paraphrase of § 1 (b), merely pointing out that what is j 
subject to the Act is not exempt therefrom, affords no basis whatever for 
a deduction that “production or gathering,” may not include movement and 
sale which constitutional principles would require to be classified as trans¬ 
portation in interstate commerce and sale in interstate commerce for 
resale. 

" Wis. Br. 51; Mil. Br. 13. Wisconsin relies solely on Interstate Natural 
Gas Co. v. Federal Potcer Commission, 156 F. 2d 949 (C. A. 5, 1946). But 
that very case disproves Wisconsin’s claim, for it states that the proponents 
of the Act were not interested in “the individual sales of gas at the weU" or 
“in the gathering of the gas in the field" (p. 952). Further denial of this 
claim of Wisconsin appears in the Supreme Court’s indication in the same 
case that at least some interstate sales for resale are excluded from federal 
regulation. Interstate Natural Gas Co. v. Federal Power Commission, 331 
U. S. 682, 699-691 (1947). In making exactly the same claim, Milwaukee 
likewise cites both these decisions as establishing the contention “beyond 
aU doubt.” 
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City frankly states the scope of this contention in its sweeping 
claim that, “There must be regulation in this case from the 
well to the city gates, because the price of natural gas is 
steadily increasing and companies are actively competing for 
the purchase thereof” (Kan. Br. 28). Both claims fly in the 
face of the intention of Congress to exempt from federal regula¬ 
tion the production and gathering end of the business, includ¬ 
ing the price paid to producers or to gatherers. 

As to transportation, the Commission said there can be no 
doubt that Phillips’ movement of the gas from the points of 
production to the points of sale “constitutes transportation in 
interstate commerce as a matter of constitutional law” (R. 
10.S46). Wisconsin does not disagree but asserts that as a mat¬ 
ter of law no such transportation can be included in “gather¬ 
ing.” 59 But neither it nor anyone else has even suggested a 
view of “gathering” to which the movement of gas is not basic. 

Acceptance of these contentions would make necessary Com¬ 
mission regulation under §§ 4 and 5 of the Act as to all inter¬ 
state sales for resale during the course of production and 
gathering, and certificate and other regulation under § 7 of the 
Act as to all interstate movement of gas in the course of pro¬ 
duction and gathering. The impact of such regulation under 
§ § 4, 5, and 7 would apparently leave nothing exempt as “gath¬ 
ering”, thereby largely nullifying the exemption of “produc¬ 
tion.” Contrary to the most elemental rules of statutory 
interpretation, therefore, Petitioners w'ould read virtually all of 
both exemptions out of the Act. 

But the Commission has no such license in assessing its 
authority under the Act. Moreover, we submit that, in de¬ 
ciding this case, the Commission gave proper heed to the sev- 

" Wis. Br. 51-52. For this view, Wisconsin cites the Colorado Interstate 
case which we have already shown to lend it no aid (supra, p. 29. n. 57). It 
also seeks support from Federal Power Commission v. East Ohio Gas Co., 
338 U. S. 464, 470-471, note 11 (1950). But this is likewise a vain effort 
for the cited note merely shows that the movement of gas in “local distribu¬ 
tion” as exempted by § 1 (b) cannot include transportation in interstate 
commerce, since prior to the Act’s passage the Court had held such move¬ 
ment to be in intrastate commerce. In this connection, see H. Rep. No. 709 
to accompany H. R. 6586, 75th Cong., 1st sess., p. 3 (1937) and see the 
Commission’s comment thereon in Opinion No. 217 (R. 10,S50-10,S54). 
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eral pertinent court decisions, though none decides the precise 
issue here presented (R. 10,875-10,876). 

At the outset of its review, the Commission referred to the 
1942 decision of this Court in Peoples Natural Gas Company 
v. Federal Power Commission. 60 Subpoenas duces tecum had 
been issued for certain of Peoples’ records in the course of an 
investigation initiated by the Commission to determine whether 
Peoples was a “natural-gas company” under the Act and 
whether any of its rates subject to the Commission’s jurisdic¬ 
tion were unreasonable ( Re People's Natural Gas Co., 2 F. P. C. 
1005 (1941)). In sustaining Commission authority to issue 
the subpoenas —which was the point decided—this Court there 
made a statement which the Commission here said “suggests 
some degree of disapproval” of the Commission’s Columbian 
decision (R. 10,864).' 51 Specifically, after stating that the Act 
covered certain sales by Peoples at its compressor station in 
Pennsylvania to an affiliated company which immediately 
transported the gas to New York for sale to others for resale, 
this Court said it could not “disregard the plain language of 
the statute because the Commission at one time interpreted it 
narrowly,” referring to the Columbian decision (127 F. 2d 
at 155). ■ 

As the Commission pointed out (R. 10,864^10,865), this re¬ 
mark was based on the pleadings and in the absence of any 
Commission findings respecting the sales involved as to any 
impact on the facts by the production and gathering exemp¬ 
tion. Thus, there had been no administrative findings on or 
exploration into any such impact. Nor did this Court’s opinion 
undertake so to explore.* 2 

The Commission next referred (R. 10,865-10,866) to certain 
comments by the Supreme Court in Federal Power Commis - i 
sion v. Hope Natural Gas Company, 320 U. S. 591 (1944). 
After noting that the Federal Trade Commission reports had 
disclosed acquisition by a handful of holding companies of a j 

*° 75 App. D. C. 235, 127 F. 2d 153, reh. den., 75 App. D. C. 239, 127 F. 2d 
157 (C. A. D. C., 1942), cert, den., 316 U. S. 700 (1942). 

** As to the Columbian decision, see supra, p. 21. 1 

• Later, the Commission dismissed the proceeding, having been informed 
that the sales involved had been discontinued. Re Peoples Natural Gas Com¬ 
pany, 5 F. P. C. 761 (1946). 
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majority of the pipeline mileage and an increasing percentage 
of the natural-gas supply, the Court said (p. 610): 

State Commissions, independent producers, and com¬ 
munities having or seeking the service were growing 
quite helpless against these combinations. These were 
the types of problems with which those participating 
in the hearings were preoccupied. Congress addressed 
itself to those specific evils (footnotes omitted). 

Thus, the Court concluded, as did the Commission here 
(R. 10,866), that “independent producers” were placed with 
those needing assistance, not with those guilty of the evils to 
be corrected by remedial regulation. Similarly, referring to 
provisions in the Act respecting state conservation measures, 
the Court said (p. 614): 

It is hardly necessary to add that a limitation on the 
net earnings of a natural gas company from its inter¬ 
state business is not a limitation on the power of the 
producing state either to safeguard its tax revenues from 
that industry or to protect the interests of those who 
sell their gas to the interstate operator. 

This “power of the producing state” to protect producers and 
gatherers selling to an “interstate operator’ 5 is one which Con¬ 
gress intended to protect by the exemption in § 1 (b) but which 
would be nullified by acceptance of Petitioners’ arguments, as 
we have shown. 

In Colorado Interstate Gas Co. v. Federal Power Commission, 
324 U. S. 581 (1945), the Supreme Court held that § 1 (b)’s 
exemption of production and gathering does not preclude the 
Commission, in fixing rates subject to its jurisdiction, from 
“reflecting the production and gathering facilities of a natural 
gas company in the rate base and determining the expenses 
incident thereto for the purposes of determining the reasonable¬ 
ness of rates” (p. 603). But it cautioned that the exemption 
certainly (ibid.): 

* * * precludes the Commission from any control 

over the activity of producing or gathering natural gas. 
For example, it makes plain that the Commission has 
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no control over the drilling and spacing of wells and the 
like. It may put other limitations on the Commission. 

Next, we turn to the Interstate case. The Commission as¬ 
serted jurisdiction over certain sales by Interstate, following 
judicial determination that the Public Service Commission of 
Louisiana had no jurisdiction over Interstate’s business, Inter¬ 
state successfully contending that over 99% of it total sales 
were sales in interstate commerce.* 3 From the facts found in 
the Commission’s opinion, it appears that Interstate purchased 
certain gas gathered by others in the Monroe Field, commingled 
that gas with gas which it had produced and gathered, and after 
the completion of gathering, it then transported the commingled 
gas to the points of delivery and sale to others for resale.* 4 The 
Commission’s jurisdiction over Interstate’s sales was sustained 
by the United States Court of Appeals for the Fifth Circuit, 83 
and that Court’s judgment was affirmed by the Supreme Court 
in Interstate Natural Gas Company v. Federal Power Commis¬ 
sion, 331 U. S. 682 (1947). 

After disposing of Interstate’s claim that its sales were not 
“in interstate commerce” and in discussing its claim that the 
sales came within § 1 (b)’s exemption of production and gather¬ 
ing, the Supreme Court said that the purpose of that restriction 
was (p. 690): 

* * * to preserve in the States powers of regulation 
in areas, in which the States are constitutionally com¬ 
petent to act. * * * Clearly, among the powers 
thus reserved to the States is the power to regulate the 
physical production and gathering of natural gas in the 
interests of conservation or of any other consideration 
of legitimate local concern. 17 It was the intention of 
Congress to give the States full freedom in these matters. 

lT Colorado Interstate Gas Co. v. Federal Power Commission, 324 
U. 6. 581. 602-603 (1945). 

“ Interstate Natural Gas Company v. Louisiana Public Service Commission , 
33 F. Supp. 50; 34 F. Supp. 980 (D. C. La., 1940). 

** Re Interstate Natural Gas Co., Inc., 3 F. P. C. 416, 420 (1943). 

• Interstate Natural Gas Company v. Federal Power Commission, 156 F. 
2d 949 (C. A. 5.1946). 






34 


The Court then continued (pp. 690-691): 

Thus, where sales, though technically consummated 
in interstate commerce, are made during the course of 
production and gathering and are so closely connected 
with the local incidents of that process as to render rate 
regulation by the Federal Power Commission inconsist¬ 
ent or a substantial interference with the exercise by 
the State of its regulatory functions, the jurisdiction of 
the Federal Power Commission does not attach. 18 But 
such conflict must be clearly shown. Exceptions to the 
primary grant of jurisdiction in the section are to be 
strictly construed. It is not sufficient to defeat the 
Commission’s jurisdiction over sales for resale in inter¬ 
state commerce to assert that in the exercise of the 
power of rate regulation in such cases, local interests 
may in some degree be affected. 

“The Federal Power Commission has not asserted jurisdiction 
over all sales taking place in the natural gas fields even though 
in interstate commerce for resale for ultimate public consumption. 
In the Matter of Columbian Fuel Corp., 2 F. P. C. 200; In the Mat¬ 
ter of Billings Co., 2 F. P. C. 2SS. We express no opinion as to the 
validity of the jurisdictional tests employed by the Commission in 
these cases. 

In its brief filed in the Supreme Court, the Commission made 
it explicitly clear that, on the basis of its findings, Interstate 
was engaged in “transporting” the gas after the completion of 
gathering and prior to the sales™ And the foregoing remarks 
by the Court respecting the effect of the exemption of pro¬ 
duction and gathering were rendered apparently unnecessary 
to its decision when, two paragraphs later, in treating Inter¬ 
state’s claim that its sales were exempt as a “part of the gather¬ 
ing process”, the Court held, consistently with the facts found 
by the Commission (p. 692): 

By the time the sales are consummated, nothing further 
in the gathering process remains to be done. 

* Brief for Respondent, Federal Power Commission, tiled in Interstate 
Natural Gas Company , Incorporated v. Federal Potcer Commission , ct al. 9 
In the Supreme Court of the United States, No. 733, October Term, 1946, 
pp. 29-33. 
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Any doubt that might have existed that this is a correct view 
of the actual holding in the Interstate case was removed by 
Cities Service Gas Co. v. Peerless OH & Gas Co., 340 U. S. 179 
(1950). As set forth above, in the Interstate language respect¬ 
ing § 1 (b), the Court remarked that Commission jurisdiction 
would not attach where sales, though technically consummated 
in interstate commerce, are made during the course of produc¬ 
tion or gathering and are so closely connected with the local 
incidents of that process as to render rate regulation by the 
Commission “inconsistent or a substantial interference with 
the exercise by the State of its regulatory functions” (331 U. S. 
at 691). Immediately, the Court added, “But such conflict 
must be clearly shown” (ibid.). If that were the holding of 
the case, it would necessarily follow that, by the Natural Gas 
Act, Congress had occupied the field as to all such sales except 
where the indicated conflict is “clearly shown.” 

But the contrary was decided in Cities Service. For the 
Court there sustained state regulation of certain of such sales 
without requiring a clear showing of conflict by federal regula¬ 
tion under the Act with such state regulation. Conversely— 
indicating that the Act may not be viewed as a federal pre¬ 
emption of the field of regulation of interstate sales during 
the course of production and gathering—the Court nowhere 
referred to its Interstate opinion and merely noted the absence 
of a contention that the state orders there involved conflicted 
with the Natural Gas Act. It then said (340 U. S. at 188- 
189): 


Whether the Gas Act authorizes the Power Commission 
to set field prices on sales by independent producers, 
or leaves that function to the states, is not before this 
Court.* 7 


"At the very least, therefore, the Commission was correct when after 
commenting on these cases, it said, “Taking all of this together, we cannot 
view the Interstate decision, despite the language used, as holding that 
the rate Jurisdiction of this Commission attaches to all interstate sales 
made in the course of production and gathering, except where the indicated 
conflict is clearly shown. 

“In its Cities Service opinion, the Court nowhere referred to its opinion 
in the Interstate case. The question whether ‘the Gas Act authorizes the 


i 


i 
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Indeed, the Court elsewhere spoke in terms of the “quiescence 
of federal power” (p. 187) and expressly relied on Cooley v. 
Port Wardens, 12 How. 299 (U. S. 1851), thereby giving fur¬ 
ther evidence that the Act may not be viewed as having oc¬ 
cupied the field as to such sales, and saying (p. 186): 

It is well settled that a state may regulate matters of 
local concern over which federal authority has not been 
exercised, even though the regulation has some impact 
on interstate commerce. 

Ample warrant for the view that the Act was not an exercise 
of federal authority over such interstate sales is furnished by 
the Act’s history beginning with the Federal Trade Commission 
report that we have in the natural-gas industry a situation 
presenting “at both ends problems which are either entirely 
of local concern, or which are of both local and general public 
concern, and in between a field of transportation where only 
through the exercise of Federal jurisdiction can proper solution 
be obtained” (supra, p. 13); by § 1 ’(b)’s exemption of produc¬ 
tion and gathering; by the Commission’s 14-year confinement 
of its regulation to the “in between” portion, abstaining from 
regulation of sales made during the course of production and 
gathering ; and by forewarnings of the Court in Federal Power 

Power Commission to set field prices on sales by independent producers, 
or leaves that function to the slates’, we think is a question left undecided 
by either of those decisions” (R. 10,875-10,876). 

In this connection, see Natural Gas-F. P. C. Jurisdiction Over Field Price, 
52 Col. L. Rev. 135 (1952), where it Is said that “* * * although the 
Court in the Cities Service case expressly declined to consider the possibility 
of FPC jurisdiction over field prices which are part of production and 
gathering, the holding implies that there is no such jurisdiction” (p. 137). 
Referring to the Commission’s decision in the Phillips case, the writer said, 
“* • • the FPC, finding as a fact that the sales are a part of production 

and gathering, denies that the NGA [Natural Gas Act] affords it jurisdic¬ 
tion. In view of the apparent effect of Cities Service, the FPC seems 
Justified in taking this position” (pp. 137-138). Assertion of such jurisdic¬ 
tion would be *•* • • an extension of authority into an area where 
Congress has never deliberately considered, let alone sanctioned regulation”, 
as another writer concluded after an extensive review of the subject prior 
to the Phillips decision, Federal Price Control of Natural Gas sold to Inter¬ 
state Pipelines , 50 Yale L. J. 1468, 1510 (1950). See also The Status of 
Independent Producers under the Natural Gas Act, Raoul Berger and Abe 
Krash, 30 Tex L. Rev. 29 (1951). 
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Commission v. Panhandle Eastern Pipe Line Co., 337 U. S. 
498 (1949), as we shall now see. 68 

Directly interpreting the Act’s exemption of production and 
gathering after exploring its history and impact, the Court 
there held beyond Commission control the transfer and dis¬ 
position by Panhandle of certain undeveloped gas leases, de¬ 
spite the fact that Panhandle had used the reserves under such 
leases to obtain certificates of public convenience and necessity 
and despite their inclusion in its rate base. 

Rejecting a contention that the exemption of production 
and gathering related only to such things as “drilling, spacing 
wells, or collecting gas” (p. 504), 63 the Court expressly refused 
to ascribe a “narrow meaning to the words, ‘the production or 
gathering of natural gas’ ”, holding leases to be “an essential 
part of production” (p. 505). In so doing, the Court discussed 
the Act’s legislative history, quoting at length from Mr. De- 
Vane’s testimony during hearings on H. R. 11662, which it 
described as “substantially similar to the Natural Gas Act” 
(pp. 504-505). 

After observing that the legislative history is replete with 
evidence of the care taken by Congress to keep the power over 
the production and gathering of gas within the states, the Court 
said (pp. 512-513): 

This probably occured because the state legislatures, in 
the interest of conservation, had delegated broad and 
elaborate power to their regulatory bodies over all as¬ 
pects of producing gas. * * * Congress enacted 
this Act after full consideration of the problems of prod¬ 
uction and distribution. It considered the state in¬ 
terests as well as the national interest. It had both 
producers and consumers in mind. Legislative adjust¬ 
ments were made to reconcile the conflicting views. 

“These considerations further (see supra, pp. 33-36) demonstrate the 
fallacy of Petitioners’ claim that, as a matter of law, the Interstate case 
establishes “beyond all doubt” that interstate sales made during the course 
of production and gathering cannot be included within § 1 (b)’s exemption of 
production and gathering. Wis. Br. 3S, 40-41, 46, 59-61; MiL Br. 10, 13, 15. 

** Cf., Colorado Interstate Gas Co. v. Federal Power Commission, 324 U. S. 
5S1, 603 (1945); Interstate Natural Gas Co. v. Federal Power Commission, 
331 U. S. 6S2, 690 (1947). 
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Accordingly, the fact that the Commission was permitted in 
the Colorado Interstate case (supra, p. 29) to consider the cost 
of production and gathering in fixing rates subject to its juris¬ 
diction, the Court said, “is not a precedent for regulation of 
any part of production or marketing” (p. 506). Recognizing 
the evidence found in sections of the Act other than § 1 (b) 
of congressional consideration of the relationship of production 
properties to other elements of the natural gas business, the 
Court nevertheless said (p. 506): 

* * * they do not even by implication suggest to 

us an extension of the regulatory provisions of the Act 
to cover incidents connected with the production or 
gathering of gas. 70 

Moreover, the Court held that the authority of the Commission 
“cannot reach the sales” of undeveloped leases, since it said 
their transfer was beyond the coverage of the Act as an “activ¬ 
ity related to the production and gathering of natural gas” 
(p. 515). 

Thus, the Panhandle case holds that Commission regulation 
may not extend to “incidents connected with” or any “activity 
related to” the production and gathering of natural gas. Here, 
as to the movement and sales of gas by Phillips which Peti- 

" The Court also rejected a contention that other sections of the Act 
show that the Commission has implied power over certain aspects of pro¬ 
duction and gathering in order to protect its rate-making functions and 
to insure the maintenance of adequate service by a natural-gas company, 
with these words (p. SOS): 

“Nothing in the sections indicates that the power given to the Commis¬ 
sion over the natural-gas companies by Section 1 (b) could have been 
intended to swallow all the exceptions of the same section and thus extend 
the power of the Commission to the constitutional limit of congressional 
authority over commerce. The repetition of the words “subject to the 
jurisdiction” makes clear to us the intent to keep the Commission’s hands 
out of the excepted local matters. • • * The power to do the things 
appropriate to carry out the provisions of the Act [§16] can hardly be 
taken to rescind a prohibition against certain actions.” 

This alone is a full answer—if any be needed—to the contention that the 
Commission must assert jurisdiction here because it is claimed that Phil¬ 
lips’ rates are excessive and that the ultimate consumer needs protection 
against such excess. Wis. Br. 67-69; Kan. Br. 2$, 31-32. 
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tioners argue may not, as a matter of law, be included in § 1 
(b)’s exemption of production and gathering, the Commission 
found as to the facts not only that each constituted a “part 
of Phillips’ gathering business,” but also that each constituted 
at least an “exempt incident of its gathering process” 
(R. 10,878-10,880, 10,889). Hence, even if it be assumed 
arguendo that the Commission erred in finding that such move¬ 
ment and sales constitute a “part of Phillips’ gathering busi¬ 
ness,” the further finding that each constitutes an “incident of 
its gathering process” forbids regulation by the Commission, 
as a matter of law, if the Panhandle case means what it plainly 
says. 

Indeed, as the Commission said (R. 10,880): 


We think the sales of gas made here [by Phillips] as 
the end product of production and gathering are even 
more closely related to these functions than are the sales 
[in the Panhandle case] of undeveloped leases contain¬ 
ing gas not yet produced and gathered. 

Still another fact in the Panhandle opinion stands out here, 
for it indicates that the Court was not unaware of the signifi¬ 
cance of its holding there to the jurisdictional question here. 
The Court observed that if the Commission thought it should 
have power to control the transfer and sale of undeveloped 
leases, it is authorized to call the attention of Congress to the 
fact. And it noted that the Commission had recently sub¬ 
mitted to Congress two reports on its Natural Gas Investiga¬ 
tion, Docket No. G-580 (pp. 516-517). While these reports 
took opposite views on the jurisdictional question involved 
here, the Court quoted only from the one denying Commission 
jurisdiction—not only a passage referring to a Commission rec¬ 
ommendation to Congress for legislation but also—a passage 
asserting that there is no reasonable basis in the Act or its his¬ 
tory for a conclusion that sales such as those of Phillips may 
be regulated. 71 


n These are the passages quoted by the Court from the report subscribed 
to by Commissioners Smith and Wimberly (337 U. S. at 516-517, n. 25) : 

“No reasonable basis is found in the Act or its legislative history for a 
conclusion that, although the ‘activities’ of production and gathering are 
exempt under Section 1 (b), sales of natural gas which are made at arm’s 
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From all of the foregoing, we submit that the language and 
history of the Act required the Commission’s determination 
that Phillips’ movement and sales of gas come within § 1 (b) ’s 
exemption of production and gathering because of its findings 
that each such activity constitutes a part of Phillips’ gathering 
business or an exempt incident of its gathering process; that the 
exact opposite has been shown as to Petitioners’ contention 
that inclusion of such sales within the exemption is forbidden 
since the Commerce Clause is claimed to render the states 
constitutionally impotent to regulate their sales even in the 
absence of congressional action; that the separate claim that 
such movement and sale cannot, as a matter of law, be included 
in the exemption is refuted by the very cases relied upon to 
support that claim; and finally that the Commission’s deter¬ 
mination not only accords with the decided cases but is in fact 
required by their proper evaluation. 

II. Phillips’ sales made during the course of “gathering,” 
though technically consummated in interstate commerce, 
are so closely connected with the local incidents of that proc¬ 
ess as to render rate regulation by the Commission incon¬ 
sistent or a substantial interference with the exercise by the 
affected States of their regulatory functions 

Solely for the sake of arguing this point, we assume arguendo 
that the Interstate case is be viewed as determining that : 72 

* * * where sales, though technically consummated 

in interstate commerce, are made during the course of 

length by producers and gatherers who do not thereafter transport it in 
interstate commerce may be regulated. Unless such a distinction is spe¬ 
cifically disclaimed, doubts and uncertainties will continue to be felt and 
expressed regarding the possible jurisdiction under the Natural Gas Act 
of those who only produce and gather natural gas and then sell it to 
others transporting such gas in interstate commerce.” Pp. 3S-39. 

“In view of the present unsettled state of this matter, it is desirable, as 
the Commission has heretofore recommended, that the Congress should 
adopt appropriate amendatory legislation to make it clear that independent 
producers or gatherers of natural gas, and their sales thereof to interstate 
pipe lines, are not subje< t to the provisions of the Natural Gas Act. Such 
action will confirm what clearly appears to have been the original intent 
of Congress when it enacted the Natural Gas >ct in 103S. - ’ Pp. 40—41. 

” Interstate "Natural Gas Co. v. Federal Poicer Commission, 331 U. S. 6S2, 
690 (1947). 
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production and gathering and are so closely connected 
with the local incidents of that process as to render rate 
regulation by the Federal Power Commission inconsist¬ 
ent or a substantial interference with the exercise by the 
State of its regulatory functions, the jurisdiction of the 
Federal Power Commission does not attach. 

Even if this be the test here, we shall show that the Commis¬ 
sion’s order must be affirmed. 

Referring to the foregoing Interstate language, the Com¬ 
mission first paraphrased its earlier undisputed findings respect¬ 
ing Phillips’ sales, saying that, though technically consum¬ 
mated in interstate commerce, they are made “during the 
course of production and gathering” (R. 10,881). It then 
further found that “they are so closely connected with the local 
incidents of that process as to render rate regulation by this 
Commission inconsistent or a substantial interference with the 
exercise by the affected States of their regulatory functions” 
(ibid.). Wisconsin and Milwaukee assert that the Commission 
thus erred as a matter of law, since the states are constitution¬ 
ally unable, they say, to regulate these sales (Wis. Br. 59-62;! 
Mil. Br. 15-17). This contention need detain us only long 
enough to note that nothing in the Interstate test even suggests 
that its applicability is contingent on constitutional ability of 
the states concerned to regulate the sales involved or even that 
the “exercise” of their “regulatory functions” need include 
regulation of the sales themselves. 73 We pass on then to the 
further evidentiary contentions that the Commission’s findings 
cannot stand since no “actual conflict” between Commission 
regulation and state regulation is shown and that the record 
does not show existence of any “conflict” in fact (Wis. Br. 
63-67; Kan. Br. 28-31). j 

n The sole explanation anywhere offered for the contention is Wisconsin’s 
statement that, whatever the Court “might have had in mind” in the Inter¬ 
state language, “simple logic decrees that it meant sales which the States 
could constitutionally regulate” (Wis. Br. 60). But what this “simple 
logic” is, Wisconsin fails to suggest. Nor does any Petitioner ever establish 
a constitutional impotence in the producing state to regulate Phillips’ sales 
made in the course of gathering, the Cities Service case nullifying Peti¬ 
tioners’ argument that the Commerce Clause forecloses state regulation of 
any interstate sale for resale (see supra, pp. 27-28). 
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It is true that—following the statement that Commission 
jurisdiction does not attach where sales “are” closely connected 
with the local incidents of production and gathering “as to 
render” Commission regulation inconsistent or a substantial 
interference with the exercise by the state of its regulatory 
functions—the Court said that “such conflict must be clearly 
shown.” But obviously this does not mean, as Petitioners 
assume, that the Commission must needlessly precipitate an 
actual conflict by proceeding to regulate despite the fact that, 
as here, it determines from the record that the sales “are” so 
closely connected with the local incidents of production and 
gathering that the indicated “conflict” would be produced by 
its regulation. For this would require that the Commission 
create the very clash which the Court’s statement indicates not 
to be permitted by the Act. And it is directly contrary to the 
prospectivity implicit in the Court’s language showing that 
Commission regulation is forbidden when the sales “are” 
[presently] so closely connected with the local incidents as 
“to render” [that is, “would render”] such regulation incon¬ 
sistent or a substantial interference. This is borne out by the 
Interstate opinion itself, for the Court elsewhere spoke of the 
absence from that case of evidence of conflict, present or 
“threatened” (331 U. S. at 692). Furthermore, it seems clear 
that the showing of conflict is a requirement addressed, as in 
the Interstate case, to a litigant claiming a barrier to its being 
regulated—not a mandate to the Commission to create the 
forbidden conflict by paradoxically refusing to admit the ex¬ 
istence of the regulatory barrier which it expressly finds to be 
present. It seems to us Petitioners’ view would merely have 
the Commission go swimming solely to determine whether it 
would get wet. 

Nor do Petitioners gain any support for their position here 
from their claims that past Commission regulation of certain 
“natural-gas companies” has produced no conflict with state 
regulatory efforts (Wis. Br. 65-66; Kan. Br. 29-31). For they 
do not and cannot claim that any such regulation ever extended 
to a single sale made “during the course of production and 
gathering.” It is only as to such sales that the Interstate test 
by its own terms has relevancy. And even if Commission 
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regulation of a “natural-gas company's” interstate sales for 
resale, made after the completion of production and gathering, 
should create a conflict with conservation or other interests 
of a state, it would be immaterial to Commission jurisdiction. 
This is established by each of the very cases cited, by 
Petitioners. 74 

The question here, to which the foregoing is irrelevant, 
is addressed to the effect upon state interests by Commission 
regulation of Phillips’ sales as to which the Commission made 
an undisputed finding as to the facts that they are technically 
consummated in interstate commerce and made “during the 
course of production and gathering.” 

As we shall shortly show, substantial evidence supports the 
Commission’s finding that such effect would be an inconsistency, 
or a substantial interference by its regulation of Phillips’ rates 
with the exercise by the States concerned of their regulatory 
functions. 75 Those States—Oklahoma, Texas, New Mexico— 
were among the several producing States intervening in the 
proceeding before the Ccmmission, and each vigorously op¬ 
posed Commission jurisdiction and supplied evidence of a 
resulting conflict with its own regulation of producers and 

gatherers. 7 ® Evidence to the same effect was introduced by 
Phillips. Similar contentions came from various representa¬ 
tives of producers and gatherers. On the other hand, the 
Commission’s Staff introduced testimony to the contrary and 
earnestly argued for jurisdiction. A like position was taken 
by Petitioners. 

u Wis. Br. 63-65, citing Federal Power Commission v. Hope Natural Gas 
Company, 320 U. S. 591, 608-609, 613-614 (1944); Colorado Interstate Gas 
Co. v. Federal Power Commission, 324 U. S. 5S1, 600, 603 (1945); Inter¬ 
state Natural Gas Co. v. Federal Power Commission, 331 U. S. 682 (1947). 

n Only as to this part of the Commission’s findings and only by Wisconsin 
and Kansas City is an argument to the contrary advanced (Wis. Br. 63-67; 
Kan. Br. 28-31). Much of Wisconsin’s argument and practically all of 
Kansas City’s is based upon the absence of conflict in the past between 
state regulation and Commission regulation of the sales by “natural-gas 
companies” made after the completion of production and gathering. This, 
we have shown to be irrelevant here. 

- While cautioning that state opposition is not determinative, the Supreme 
Court in the Interstate case, where there was no opposition by Louisiana, 
regarded it as “a matter of some significance” that there was no evidence 
of any conflict, present or threatened (331 U. S. at 691-692). 
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Weighing all of this, the Commission first affirmed what was 
implicit in its order of investigation—that it would proceed to 
regulate Phillips’ sales should they be found to be jurisdictional 
(R. 10,SS1). 77 It was then noted that the impact of its rate 
regulation has consistently been to (R. 10,881): 

* # * limit rates to an amount sufficient to recover 

costs plus no more than a reasonable return on actual 
legitimate investment. 

Maximum-price regulation by the Commission not only accords 
generally with the rate provisions of the Act in § § 4 and 5 which 
fail to speak of minimum rates, 78 but is also specifically con¬ 
sistent with the authorization in the proviso of § 5 for the Com¬ 
mission to order a decrease where existing rates are not the 
“lowest reasonable rates.” And the “primary purpose” of the 
Act is to prevent exploitation of consumers at the hands of 
“natural-gas companies,” even where regulation of their sales, 
made after the completion of production and gathering, may 
run counter to the conservation interests of producing states ” 

But such inconsistency or interference, under the Interstate 
test, would foreclose Commission rate regulation if the sales 
be made “during the course of production and gathering.” 
Here, the Commission found that its regulation of Phillips’ 
sales would, by its very nature, be inconsistent or constitute a 
substantial interference with regulation of producers and 
gatherers by Oklahoma, Texas, and New Mexico (R. 10,882). 

Even a most cursory examination of the statutes of these 
affected States 80 shows, as the Commission found (R. 10,881- 

n The Interstate test speaks only of “rate regulation” by the Commission 
(331 U. S. at 691). 

71 Compare the authorization for the Interstate Commerce Commission to 
fix “maximum or minimum, or maximum and minimum” rates, 41 Stat. 4S4; 
49 U. S. C. 15. And see Skinner & Eddy Cory. v. United States, 249 U. S. 
557, 565 (1919), holding that, prior to enactment of the foregoing statute, 
that Commission lacked power to fix minimum rates. 

w Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 590, 610, 
613-614 (1944). 

“Oklahoma: Title 52 Okl. St. Ann. (1941) ; see particularly Sections 34, 
81-87.1, 97-113, 201-303, as amended, Title 52 Okl. St. Ann. (July, 1951 
Supp.). 

Texas: Title 102, Vernon’s Civil St. Tex. Ann. (1949), particularly Art. 
6008, 6008-a, 6008-b, 6014, 6014-a, 6015, 6016, 6029, 6036-a, 6045-6046, 6049-a 
to e, 6050-6060. 

New Mexico: Ch. 69 New Mex. St. Ann. (1941), Sections 69-201 to 69-231. 
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10,882), that the regulation of each extends to multiple aspects 
of the conservation of natural gas. A mere paralleling of these 
statutes with the Commission’s maximum-price regulation is 
alone sufficient, we submit, to show the inconsistency or inter- j 
ference which would bar Commission regulation under the 
Interstate test. 81 In addition, overwhelming support flows 
throughout the record for the Commission’s finding (R. 10,882), i 
that its rate regulation would, in varying degrees, be inconsist¬ 
ent or interfere substantially with such state regulation. 

Price is the key to conservation. Each witness testifying 
on the subject gave evidence of the direct relationship of price 
to conservation. 82 And price increases have been prerequisite 
to successful state conservation regulation (R. 4104^-4105). 

A high price for gas will obviously make economically feasible 
the more expensive production methods necessary to avoid 
waste through premature abandonment, particularly as to ini¬ 
tially low-producing marginal wells (R. 3687^-3688, 3692,3696- 
3699, 3953-3954, 4188, 4519). The importance of this fact is 
emphasized by the necessity for use of expensive equipment in 
“secondary recovery techniques” required to produce the gas 
remaining after pressure has so declined as to preclude further 
production without extractive machinery (R. 3687-3689, i 
3692-3695, 3953, 3954, 4518-4519). 

A similar relationship of price obtains with respect to state 
well-spacing programs (R. 4535-4537). The size of the 
spacing unit is greatly affected by the price of gas (R. 4525- 
4526). Thus, when price is depressed in Texas, its spacing 
rules become impossible to administer (R. 3951-3952). Like¬ 
wise, in fixing the size and shape of spacing units, Oklahoma I 
considers the price of gas and the economics of drilling (R. 

“ This is the very sort of situation where statutes cannot be “reconciled 
or consistently stand together.” Kelly v. Washington, 302 XJ. S. 1,10 (1937); 
Mil. Br. 16-17. ! 

“Murray (Chairman, Texas Railroad Commission), R. 366S-3670, 3680- 
3689, 3692-3701, 3717, 3725-3727, 3730-3731; Baumel (Chief Engineer, Texas 
Railroad Commission), 3948, 3950-3952, 3953, 3954-3957, 4179-4180, 4188; 
Spurrier (Secretary of the Oil Conservation Commission of New Mexico), 
4053-4055, 4059-4060, 4063, 4104-4105, 4117, 4122-4123; Capshaw (Engineer 
for Corporation Commission of Oklahoma), 4518-4519, 4524-4528, 4530; 
Jones (Member of Corporation Commission of Oklahoma), R. 4535-4537. 


i 



46 


4535-4537). In New Mexico, the unit is the area which may 
be efficiently and economically drained by one well. 83 

Even more direct is the effect of the price paid producers 
and gatherers upon State efforts to conserve gas produced in 
association with oil, that is, casinghead gas (R. 3698, 3717, 
3720-3721, 394S, 3956, 3957, 4063, 4105,4106, 4122, 4123, 4137, 
4138). Many billions of cubic feet of such gas have been 
wasted in the past through venting or flaring (R. 3596-3597, 
3697, 4054-4055, 4180), such wastage continuing today in 
substantial quantities (R. 3726, 3740, 3755). The primary 
reason for this wastage was the insufficiency of price required 
to mate economical the gathering and other operations neces¬ 
sary for marketing (R. 3671,3687,3697,3698,3720,3730,3756). 
Texas has ordered 17 oil fields shut in until casinghead gas 
could be gathered, marketed, or otherwise utilized (R. 3629, 
3957). And State officials have viewed the validity of such 
orders as depending upon whether it was economically feasible 
to utilize the gas (R. 3669, 3957). Moreover, to maintain 
pressure and increase recovery of oil, Texas is on the threshold 
of ordering reinjection not only of casinghead gas but also 
other gas in the Scurry Field (R. 3607-3609, 3613, 3633). In 
the Shafter Lake-Devonian Field, an order was issued requiring 
return to the reservoir of all the gas and all the water produced 
(R. 3620), directly affecting Phillips’ operations since gas from 
the field is processed at Phillips’ Fullerton Plant and sold to 
El Paso (R. 3621-3622, 3632-3633). But Texas indicated it 
would not be deterred even though the gas involved in such 
orders is committed to other sources (R. 3613, 3633), saying 
“We just have to take it away from the pipe lines now but 
they are liable to need it more in the future” (R. 3619). 
Grave concern was expressed lest Commission jurisdiction over 
sales such as those of Phillips interfere with Texas’ reinjec¬ 
tion orders (R. 3735, 3745). 

Indeed, Commissioner Murray of Texas could conceive of 
no jurisdiction the Commission might take over Phillips “with¬ 
out conflict resulting” (R. 3764). 

In any event, there can be no doubt as to present inconsist¬ 
ency and eventual interference where one price is simultane- 

•N. Mex- Stat., Ch. 69, § 69-213^ (b) (Cum. Supp., (1951)). 
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ously subject to maximum-pnce regulation by the Commission 
and minimum -price regulation by a state. Such was Okla¬ 
homa’s regulation of field prices, 94 upheld in Cities Service Gas 
Co. v. Peerless Oil & Gas Co., 340 U. S. 179 (1950) where the 
Supreme Court’s reference to the evidence there sounds not 
unlike the evidence here (pp. 182-183): 


The Commission heard testimony to the effect that the 
field price of gas has a direct bearing on conservation. 
Witnesses testified that low prices make enforcement of 
conservation more difficult, retard exploration and devel¬ 
opment, and result in abandonment of wells long before 
all recoverable gas has been extracted. They also testi¬ 
fied that low prices contribute to an uneconomic rate of 
depletion and economic waste of gas by promoting 
“inferior” uses. 


The Court further said, “It is now undeniable that a state may 
adopt reasonable regulations to prevent economic and physical 
waste of natural gas” (p. 185). And though the orders applied 
to all gas taken from the field, “whether destined for interstate 
or intrastate consumers” (p. 188), all presumably wanting 
natural gas “as cheaply as possible” (p. 187), the Court 
found the orders not to come within the ban of the Com¬ 
merce Clause, despite the Court’s recognition of the “strong 
national interest in natural gas problems” (p. 187). 

While there is evidence that the New Mexico Commission 
has the authority, it has not similarly fixed minimum prices 
(E. 4063-^4064). Nor has the Texas Commission {ibid.), al¬ 
though Texas, like New Mexico, has a common purchase stat¬ 
ute authorizing the Commission to require mandatory taking 
and producing of gas in connection with proration. 85 But we 
do not suppose that it would be seriously argued that maxi¬ 
mum-price regulation by the Federal Power Commission would 


“ One order fixed a minimum price to be received as a condition of pro¬ 
duction in the Hugoton Field (R. S090-8094). Another directed Cities 
Service, a producer and operator of an interstate pipe-line system, to take 
gas ratably from Peerless, another operator in the same field, at the price 
fixed in the first order (340 U. S. at ISO). 

“Vernon’s Civil Stat. of Tex., Art. 6049a, §§ 8a, Saa, 8b, N. Mex. Stat 
§69-214 (a), (e). 
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pose less of a conflict where the state or its agency determines 
that its local interests are best served if the sale be free from 
all regulation, than would be posed if the state determined to 
impose regulation of its own. 

All these considerations provide an overabundance of sup¬ 
port for the Commission’s finding which meets the Interstate 
test if it be determinative. Conflict has been clearly shown. 

CONCLUSION 

For all the foregoing reasons, the Commission’s order should 
be affirmed since Phillips is not a “natural-gas company” and 
Commission regulation of its sales would conflict with the exer¬ 
cise by the affected states of their regulatory functions. If, 
therefore, Phillips’ rates are or will become unreasonable as 
Petitioners say, the Commission was manifestly correct when 
it said to those who would have it find jurisdiction, “* * * 
we think the remedy lies with Congress” (R. 10,883-10,884). 

Respectfully submitted. 

Bradford Ross, 

General Counsel, 

Bernard A. Foster, Jr., 

Assistant General Counsel, 

Pascal B. Frazier, 

Attorney, 

Counsel, Federal Power Commission, 

Washington 25, D. C. 

June 1952. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

1. Whether the Phillips Petroleum Company is sub¬ 
ject to the rate provisions of the Natural Gas Act as a “nat¬ 
ural gas company” by reason of its operations (a) in selling 
natural gas for resale in interstate commerce to five pipe¬ 
line companies for ultimate public consumption; or (b) in 
transporting natural gas in interstate commerce? 

2. Whether such sales or transportation are a part of 
“production or gathering,” as that term is used in that por¬ 
tion of Sec. 1(b) of the Natural Gas Act which states that 
the provisions of said Act shall not apply “to the produc¬ 
tion of gathering of natural gas?” 

3. Whether such sales are the kind of sales the supreme 
court characterized in Interstate Natural Gas Co. v. Fed¬ 
eral Power Comm., 331 U. S. 682 (1947), at pages 690-1, as 
sales which, though technically consummated in interstate 
commerce, are made during the course of and are so closely 
connected with production and gathering as to render rate 
regulation by the Federal Power Commission inconsistent 
with or a substantial interference with state regulatory 
functions, as to prevent jurisdiction of said Commission 
from attaching? 

4. If such sales are the kind referred to by the supreme 
court in the Interstate case, supra, would regulation by the 
Federal Power Commission of the rate charged by Phillips 
for the sale of natural gas to the pipeline companies create 
such a conflict as to preclude said Commission from acquir¬ 
ing jurisdiction under the principle announced in said case? 
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STATE OF WISCONSIN and PUBLIC SERVICE 
COMMISSION OF WISCONSIN, 

Petitioners, 

vs. 


FEDERAL POWER COMMISSION, 1 


Respondent. 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

Petition for review by petitioners, State of Wisconsin 
and Public Service Commission of Wisconsin, pursuant to 
Sec. 19 (b) of the Natural Gas Act (Act of June 21, 1938, 
ch. 556, sec. 19 (b); 52 Stat. 831, 15 U. S. C. sec. 717r (b)) 
to review an order of the Federal Power Commission issued 
August 22, 1951 in a proceeding before it entitled “In the 
Matter of Phillips Petroleum Company,” Docket No. G-1148 
(R. 10,889), Commissioner Draper concurring in the result 
and Commissioner (now Chairman) Buchanan dissenting. 


'As of date of printing this brief those permitted to intervene are: 

Phillips Petroleum Company, State of New Mexico and Oil and Conservation 
Commission of New Mexico. Motions of State of Texas and Railroad Commis¬ 
sion of Texas and Corporation Commission of State of Oklahoma for leave to 
intervene were pending. 
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The order issued states that the proceeding in said docket 
“be, and the same hereby is, terminated” (R. 10,889). The 
effect is a refusal by the Commission to assert jurisdiction 
over Phillips Petroleum Company as a natural gas company 
as defined in Sec. 2 (6) of the Natural Gas Act (Act of 
June 21, 1938, ch. 556, sec. 2 (b); 52 Stat. 821, 15 U. S. C. 
sec. 717a (6)). 

Application for rehearing was filed by the State of Wis¬ 
consin and Public Service Commission of Wisconsin on 
September 17, 1951. On September 28, 1951 the Federal 
Power Commission issued an order (Commissioner Buchan¬ 
an dissenting) denying same. Like applications for rehear¬ 
ing filed by petitioners in Nos. 11,241, 11,242, 11,245 and 
11,252 were also denied. On November 19, 1951 the present 
petition for review was filed. Joint appendix page 

Petitioners’ status as aggrieved parties is established 
beyond controversy by Georgia v. Pennsylvania Railroad 
Co., 324 U. S. 439, as to the State of Wisconsin in its sover¬ 
eign capacity, and by secs. 2 (8), 4 (e), 5 (a), 13 and 19 (a) 
of the Natural Gas Act (Act of June 21, 1938, ch. 556, 52 
Stat. 821, 822, 823, 827, 831, 15 U. S. C. secs. 717a (8), 
717c (e), 717d (a), 7171, 717r) as to the Wisconsin Public 
Service Commission. (See also paragraphs (13), 18), (19), 
(20) and (21) of the joint and several petition for review 
herein.) 
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STATEMENT OF THE CASE 

1. Action by Federal Power Commission in restricting 
issue to jurisdictional question. 

By order dated October 28, 1948 the Federal Power 
Commission instituted an investigation into the natural 
gas operations of Phillips Petroleum Company to deter¬ 
mine whether it was (1) a “natural gas company” within 
the meaning of the Natural Gas Act, and (2) whether in 
connection with any transportation or sale of natural gas 
subject to Commission jurisdiction, its rates, charges or 
classification were unjust, unreasonable, unduly discrim¬ 
inatory or preferential (E. 10, 213). 

At the opening of the hearing on April 3, 1951 the 
presiding examiner read into the record excerpts of min¬ 
utes of a Commission meeting held on March 29, 1951 to 
the effect that the Commission had before it a motion of 
Phillips Petroleum Company filed on March 27, 1951 to 
limit issues at said hearing to the question of whether 
Phillips was a “natural gas company” and had decided to 
defer action on said motion until other parties had an op¬ 
portunity to file objections. Commissioner (now Chair¬ 
man) Buchanan dissented. In the meantime the presiding 
examiner was instructed to confine the taking of testimony 
to said issue of whether Phillips was a “natural gas com¬ 
pany” (R. 7-9). 

Following the filing of written objections by petition¬ 
ers and others the Commission issued an order on April 
16, 1951 granting the motion by Phillips to limit the issues 



to said question (R. 10,754), thus precluding any inquiry 
into the rate aspects of the case. Commissioner Buchanan 
dissented. 


2. The natural gas operations of Phillips Petroleum 
Company. 

a. In general. 

The issues here relate to the natural gas business of 
Phillips Petroleum Company. It is engaged in carrying 
natural gas in pipe lines from wells in Oklahoma, Texas 
and New Mexico, some of which it purchases from others 
in the field and some of which it produces itself, to gaso¬ 
line plants located in Texas, and New Mexico, where the 
gas is processed by removing sulphur, water, dust or similar 
foreign matter and certain hydro carbons, and then deliv¬ 
ered and sold to pipe line companies. Said companies in 
turn carry the gas in pipe lines for sale to many distribut¬ 
ing companies supplying markets in the States of Arizona, 
California, Nebraska, Iowa, Minnesota, Missouri, Illinois, 
Indiana, Kansas, Michigan, Ohio, South Dakota, and Wis¬ 
consin (Exhibit 1A; R. 5487-5496). 

If not the largest, Phillips is one of the largest pro¬ 
ducers of natural gas in the United States. Its 1949 annual 
report to stockholders recites its resources of natural gas 
are generally recognized as being the largest held by any 
company in the country (R. 408). In its opinion, the Com¬ 
mission states on December 31, 1949 Phillips owned or con¬ 
trolled by contract 15.22 trillion cubic feet of proved gas 
reserves (R. 10,824). Phillips’ 1950 report states that the 
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volume of gas sales reached a record level in 1950. Exclu¬ 
sive of company requirements, sales to outside purchasers 
totaled 504 billion cubic feet; with company use added 
the total was 630 billion cubic feet, an average of more 
than 1.7 billion cubic feet a day. Gross income from sales 
to outside purchasers was 26 million dollars (R. 410). 

Specific figures as to the volume of outside sales of 
natural gas by Phillips in 1950 were 499,699,396 Mcf (thou¬ 
sand cubic feet) of which 324,500,988 Mcf was sold to com¬ 
panies reporting to the Federal Power Commission as nat¬ 
ural gas companies; while in 1949 the comparable figures 
were 416,273,797 Mcf and 220,881,579 Mcf respectively (Ex¬ 
hibits 54, 55). 

The five pipe line companies to which Phillips delivers 
gas, as shown by the record here, are (a) Panhandle East¬ 
ern Pipe Line Company, (b) El Paso Natural Gas Com¬ 
pany, (c) Independent Natural Gas Company for sale to 
Northern Natural Gas Company, (d) Michigan-Wisconsin 
Pipe Line Company, and (e) Cities Service Gas Company. 
The arrangement between Phillips and Cities Service is one 
whereby gas is delivered to Cities Service Gas Company 
which transports the gas in pipe lines to Kansas City, Mis¬ 
souri, among other places (R. 1577 and following). 

The gas delivered to the pipe line companies above 
named, excluding Cities Service Gas Company, is first pro- 





cessed at gasoline plants owned or operated by Phillips as 


follows: 


Name of 

State Where 

Pipe Line Company 

Gasoline Plant Plant is Located 

Panhandle Eastern Pipe 

Line Company 

Hansford 

Texas 


Sneed 

Texas 

El Paso Natural Gas 

Company 

Dumas 

Texas 


Crane 

Texas 


Eunice 

New Mexico 


Fullerton 

Texas 

Independent Natural Gas 
Company for North¬ 
ern Natural Gas 

Goldsmith 

Texas 

Company 

Gray 

Texas 

Michigan-Wisconsin Pipe 

Line Company 

Sherman 

Texas 


A map showing the location of the aforesaid plants 
and pipe lines appears as Appendix A (1) (R. 10,953) and 
diagrams showing the schematic layout of the various gas¬ 
oline plants and also the points of delivery to the various 
interstate pipe lines appears as Appendix A (2) (R. 10,954), 
both of which follow immediately after the dissenting 
opinion of Commissioner Buchanan. 

Gas supplied through the Sherman, Hansford, Sneed, 
Dumas and Gray plants comes from gas wells in the Hugo- 
ton Field in Oklahoma and Texas or the west or east Pan¬ 
handle Fields in Texas. Gas supplied through the Crane, 
Eunice, Fullerton and Goldsmith plants with minor excep- 




tions is casing head gas 1 which comes from the Permian 
Basin in Texas and New Mexico. See Exhibits 82; 103. 


The total sales by Phillips to these companies for the 
years 1949 and 1950 were as follows (Exhibits 54, 55): 



1949 

1950 


Mcf 

Mcf 

Michigan-Wisconsin Pipe Line 
Company 

9,894,001 

77,153,738 

Panhandle Eastern Pipe Line 
Company 

67,928,205 

64,207,253 

Independent Natural Gas Company 

12,453,723 

13,723,822 

El Paso Natural Gas Company 

88,204,611 

126,134,113 

Cities Service Gas Company 

16,691,317 

17,966,098 


195,171,857 

299,185,024 


The gas processed at said gasoline plants includes not 
only gas produced by Phillips but also considerable vol¬ 
umes purchased by Phillips from others. For example, of 
the average daily volume of 362,997 Mcf processed in the 
Sherman plant for delivery to Michigan-Wisconsin Pipe 
Line Company in March 1951, 204,724 Mcf or 56% was 
gas Phillips purchased from nine other companies (Exhibit 
79). In the Permian Basin only a small amount of the cas¬ 
ing head gas delivered to the Crane plant comes from oil 
wells owned by Phillips (R. 1379). 


’Casing head gas is natural gas that is produced with oil (R. 1383). 


8 


b. Continuous and uninterrupted flow of gas from 
wells to points of ultimate distribution in inter¬ 
state commerce. 

During the hearing a stipulation of fact was entered 
into by counsel actively participating (including counsel 
for Phillips Petroleum Company) (R. 5487-5496) which 
establishes inter alia in general the following: 1 (1) that 
pursuant to contract Phillips sells and delivers natural gas 
to El Paso Natural Gas Company in the States of Texas 
and New Mexico, to Michigan-Wisconsin Pipe Line Com¬ 
pany in the State of Texas, to Independent Natural Gas 
Company for delivery to Northern Natural Gas Company 
in the State of Texas, to Panhandle Eastern Pipe Line Com¬ 
pany in the State of Texas; (2) that said companies own 
and operate pipe line systems through which said natural 
gas (or in case of El Paso, a substantial portion) is trans¬ 
ported through several states (which are specifically 
named) to areas in distant states (which are specifically 
named) where the gas is sold and delivered by said pipe 
line companies for ultimate public consumption; (3) that 
there is a continuous movement of the volumes of natural 
gas delivered by Phillips to said pipe line companies to the 
areas of ultimate consumption in the states specified, with 
the exception of that part of the gas delivered by Phillips 
to Michigan-Wisconsin and Panhandle Eastern which is put 
in underground storage in fields located in the State of 
Michigan; (4) that prior to and at all times since the date 
of the first contract with said pipe line companies Phillips 
knew that the gas to be delivered to the pipe line of each 


‘The stipulation differs somewhat with respect to the details concerning each 
pipe line. We have summarized the major points hut for the exact details the 
stipulation itself should be consulted. 
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said company would be transported by it to areas of ulti¬ 
mate consumption in the states specified; (5) that Phillips 
is the sole supplier of gas to Michigan-Wisconsin, while El 
Paso obtains about 45% of its total natural gas require¬ 
ments for its main pipe line system from Phillips. 

The flow of gas from facilities of Phillips in the State 
of Oklahoma into the pipe lines of Cities Service Gas Com¬ 
pany and thence into the lines of various distributing com¬ 
panies, including that for Kansas City, Missouri, is continu¬ 
ous and uninterrupted except for the gas put in underground 
storage in storage fields in the State of Kansas in the sum¬ 
mertime, which is moved to markets in the wintertime (R. 
1585-6). 

The record also shows that the natural gas which Phil¬ 
lips delivers to the five pipe line companies in normal opera¬ 
tions moves in a continuous and uninterrupted flow from 
the producing wells through the various connecting pipe 
lines of smaller and then larger diameter to the various 
gasoline plants to the point of delivery to said companies 
(R. 1034, 1048-49, 1108, 1311-14, 1984-86, 2093-94, 2097-98, 
2121-3, 2134, 2136-7, 4909, 4911-14). 


c. 'Phillips Petroleum Company concedes that sales 
to jive pipe line companies are sales in interstate 
commerce for resale. 

In its brief submitted to the Federal Power Commis¬ 
sion, Phillips stated (page 38) it “* * * does not contend 
that the sales to the five pipeline companies * * * are not 
sales in interstate commerce 


* * * ” 
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d. The Federal Power Commission found (a) that 
sales to the five pipe line companies are sales in 
interstate commerce of natural gas for resale for 
ultimate public consumption, and (b) that Phil¬ 
lips is engaged in transportation of natural gas 
in interstate commerce. 

In its opinion (R. 10,846), the majority of the Power 
Commission states: 

“* * * For it [Phillips Petroleum Company] cor¬ 
rectly concedes that the sales involved here are sales 
in interstate commerce for resale. Nor can there be 
. any doubt that Phillips’ movement of that gas from 
the points of production to the points of sale consti¬ 
tutes transportation in interstate commerce as a mat¬ 
ter of constitutional law. Indeed, this is in part implicit 
in Phillips’ concession respecting the sales.” 

Again (R. 10,876): 

“* * * It [Phillips Petroleum Company] concedes, 
and on the record here it could not deny, that the 
sales involved are sales ‘in interstate commerce of nat¬ 
ural gas for resale for ultimate public consumption’ 
within Section 1 (b)’s affirmatively stated coverage of 
the Act when considered independently of the exemp¬ 
tion of production and gathering. Also, its operations, 
clearly include the ‘transportation of natural gas in 
interstate commerce,’ similarly within that affirmative¬ 
ly stated coverage when considered independently of 
the exemption of production and gathering.” 


3. Facts on subject oj gathering. 

The nature and location of the physical plant and the 
physical operation carried on by Phillips in assembling 
natural gas from the wells and carrying it to the various 
gasoline plants is not in dispute. Gas flows from wells into 
small diameter pipe lines which in turn connect with lines 
of larger diameter which converge and finally lead to the 
respective gasoline plants previously mentioned. This por¬ 
tion of its pipe line system is somewhat like a system of 
rivers where small tributaries flow into medium sized 
streams which then empty into larger streams, which in 
turn ultimately reach a major river. A map showing the 
lines leading to the Sherman, Hansford, Sneed, Dumas and 
Gray plants appear as Exhibit 2 and large scale maps show¬ 
ing the lines more in detail appear as Exhibits 12A (R. 
7175); 13A (R. 7177); 14A and B (R. 7179-80); 15A (R. 
7182). Maps showing the lines leading to the Eunice, Full¬ 
erton, Goldsmith, and Crane plants appear as Exhibits 48 
(R. 7355); 49 (R. 7356); 50 (R. 7357); 51 (R. 7358). The 
various “flow diagrams” showing the manner in which gas 
goes through the various gasoline plants appear as Exhibits 
45a to 45h, inclusive, and Exhibits 45E-1 to 45H-1 (R. 7339- 
7350). The function of the gasoline plant in general is to 
take sulphur, water, dust or other similar foreign matter 
and certain hydrocarbons from the gas. Removal of sulphur 
and dust and other foreign matter is generally required 
by the contracts between Phillips and the pipe line com¬ 
panies. The liquid hydrocarbons when removed have value 
as natural gasoline, and they are removed so far as will 
enable Phillips to meet requirements of said contracts con¬ 
cerning B.t.u. content of the gas. 


i 
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It is impossible within the space available for this brief 
to describe details. We do call attention to certain specific 
instances. 

FIRST: Line H (16 inches in diameter) extends from 
a point in Oklahoma about 22 miles to the Sherman plant 
in Texas. At a point in Texas close to the state line and 
about 12*4 miles from the Sherman plant Line H-2 (10 
inches in diameter) also crosses the state boundary and 
connects with Line H. From that point to the Sherman 
plant there are no other lines connecting with Line H (R. 
657; Exhibits 2, 12A). 

SECOND: Line G (24 inches in diameter) extends 
from a point in Oklahoma and crosses the state line and 
runs to the Sherman plant in Texas. It crosses the state 
line about 14 miles east of the plant. Line B (10 inches 
in diameter) brings gas produced in Oklahoma and Texas, 
connects with Line G about 4 Y> miles west of where the 
latter line crosses the state boundary. Between this point 
of connection and a point 8 miles east of the Sherman plant, 
lines from some ten wells in Hansford County, Texas con¬ 
nect with Line G. The comingled gas then flows the re¬ 
maining distance of 8 miles to the Sherman plant (R. 10,828; 
Exhibits 2, 12A). 

THIRD: Gas received from smaller diameter lines 
flows to the site of the proposed Texas booster station in 
Section 8, Block 1-C G. H. and H survey southwest of the 
Sherman plant. From this point the gas is carried 13 miles 
northeasterly to the plant by three parallel 24-inch diame¬ 
ter lines M, N and O which carry gas at a constant volume. 







13 


Line M carries “sweet” gas; 1 Line O “sour” gas, 1 and Line N 
a mixture. Gas from fourteen wells flows into Line N 
through two lines connecting at a point about 5 miles from 
the Sherman plant. The amount of gas thus added to Line 
N is slight in relation to the total volume in said line (R. 
10,829-30, 6230) Exhibits 2 (R. 6230), 12A (R. 7175). 

FOURTH: Gas produced in Wheeler County, Texas 
flows to the “Wheeler Booster” where it is increased in 
pressure. After comingling this gas enters a 20-inch line 
which runs roughly west and slightly north about 20 miles 
to the Gray plant. About 5 miles from the Wheeler Booster 
some gas is taken off the line through a tie-over for pro¬ 
cessing through Phillips’ Lefors plant. About 8 miles from 
the Wheeler Booster casing head gas produced in the area 
is compressed in Phillips’ Red Booster and said gas is in¬ 
jected into the line, and about 9 miles from the Wheeler 
Booster lines from some gas wells connect with said 20-inch 
line. From this point gas flows in a constant volume to 
the Gray plant, a distance of about 10 miles (R. 10,835); 
Exhibit 15a (R. 7182). 

FIFTH: Line A (24-inches in diameter) extends about 
30 miles from the northeastern corner of Moore County, 
Texas to south central portion of Hutchinson County, Texas, 
and is used to move gas from Moore County to Phillips’ 
Rock Creek plant, it being interconnected by a tie-over 
with Line A northwest of said plant. At times the flow is 
reversed. Some gas from this line is destined for sale to 

‘Sweet gas is natural gxs with no sulphur content or content less than the 
specified minimum for sour gas. See R. 775-778. Sour gas is natural gas with 
sulphur content over a specified minimum. This amount of permissible sulphur 
content in certain cases at least is fixed in the contract between Phillips and the 
interstate pipe line company. Sour gas is also defined in Texas by statute. Ver¬ 
non's Civil Statutes of Texas. Art. 6008. sec. 2 (5). 
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Panhandle Eastern and is delivered through 18-inch lines 
to Phillips’ Sneed plant (R. 10,832); Exhibits 2 (R. 6230), 
14b (R. 7180). 

SIXTH: Line G (24-inch diameter) extends over 40 
miles from Rock Creek area in southern Hutchinson County 
northwesterly to a interconnection by means of a tie-over 
with Line A. Near the Sneed plant Line G proceeds almost 
due west to a point near the Dumas plant, where it inter¬ 
connects with another 24-inch line (R. 10,838); Exhibits 2 
(R. 6230), 14b (R. 7180). 

SEVENTH: At the Phillips’ Sneed plant the gas passes 
through scrubbers and is then compressed and desulpher- 
ized, after which it is sold and delivered by Phillips to 
Panhandle Eastern subject to a right of Phillips to remove 
and keep liquid hydrocarbon. It is then comingled with 
other gas produced or purchased by Panhandle and is then 
further compressed to a higher pressure and delivered to 
Phillips for removal of certain hydrocarbons pursuant to 
contract. Title to the gas is retained by Panhandle after 
delivery to Phillips. After processing and redelivery to 
Panhandle the gas moves into and through Panhandle’s 
interstate pipe line (R. 10,833). 

EIGHTH: At Phillips’ Goldsmith plant all the gas 
passes through scrubbers and into a common intake header 
where the gas is comingled and compressed to 50 pounds 
per square inch. It is carried through a 24-inch line 900 
feet and delivered to El Paso, which compresses all said 
gas to 600 pounds, and it is then returned to Phillips which 
extracts liquid hydrocarbons in conformity with sales con¬ 
tracts between the parties. The gas is carried 1490 feet in 
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a 24-inch line owned and operated by Phillips, where it is 
redelivered to El Paso’s interstate pipe line (R 10,842-3). 

The record also contains expressions of opinion as to 
what constitutes “gathering” and particularly where it ends. 
B. P. Stockwell and Harry F. Stevens, natural gas engineers 
on the staff of the Federal Power Commission, testified for 
the staff and A. M. Rippel, manager of the natural gas 
department, and George P. Bunn, manager of the natural 
gasoline department, both of Phillips Petroleum Company, 
testified for said company. 

Messrs. Stockwell and Stevens testified in effect that 
“gathering” was a term used to describe operations whereby 
gas produced from a number of wells is assembled at a 
common point through connecting pipe lines generally re¬ 
ferred to as field lines (R 5535-6; 5562). That it is impos¬ 
sible to state in general terms where “gathering” ends in 
all circumstances but it cannot extend beyond the points 
where the connecting pipe line enters the gasoline plant 
or a transmission line (R 5537). That processing which 
is done in the gasoline plant is entirely separate and unre¬ 
lated to and no part of “gathering” (R 5538). 

Both Stockwell and Stevens denied flaring of gas or 
that a gasoline plant or its operation could be included in 
the term “gathering” (R 5545; 5560-2) and thus denied 
contrary contentions made by witnesses for Phillips. 

The theory advanced by Mr. Rippel was to the effect 
that “gathering” included everything needed to condition 
the gas for market; that “gathering” extended to the point 
where gas was delivered to the pipe line company (R. 1981; 
2024). At another point Rippel testified that what Phillips 
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did in collecting gas through a system of pipe lines and 
preparing it for market in accordance with its contracts 
with pipe line companies was “gathering” (R. 2037). As 
a necessary part of this theory the witness was obliged to 
assert that the gasoline plant is included in “gathering”. 
He stated it was a part of the gathering system because it 
was (R. 1981). Yet Rippel admitted that all the raw gas, 
regardless of source, has been assembled into a single con¬ 
tinuous flowing stream prior to the time it enters the gaso¬ 
line plant (R. 1982). 

Mr. Bunn adopted the identical general theory as Mr. 
Rippel, although at the very end of his cross-examination 
he adopted an extended version. For days Bunn asserted 
that “gathering” included whatever was necessary by con¬ 
tract to condition the gas for delivery and extended to point 
of delivery to the pipe line company. See, for example, R. 
4807. Then after extensive cross-examination he claimed 
that “gathering” also included the sale to the pipe line 
company (R. 5446). 

On cross-examination the theories advanced by Bunn 
and Rippel were put to test and produced some absurd 
results. By maintaining that “gathering” extended to the 
point of disposal of the gas, Bunn maintained that where 
gas was used in the camps for water heaters and stoves 
“gathering” extended to the burner tip, that flaring of gas 
constituted part of “gathering” and a pipe extending 40 
feet in the air used to flare gas was still a “gathering” line 
(R. 4806). Testimony to the same effect appears at R. 4874- 
6; 5022-3; 5421-2; that automobiles, chairs, pencils and 
paper located at a gasoline plant are facilities incidental 
to “gathering” (R. 5422). 



Mr. Bunn also testified that “gathering” included not 
only the sale and delivery of natural gas but also the bill¬ 
ing and collection of the sale price (R. 5404). At another 
point he testified that change in ownership of the gas had 
everything to do with the determination of the point where 
“gathering” ends (R. 5132-3). He then stated that if the 
gas were delivered to Michigan-Wisconsin at the fence line 
on the inlet side of the Sherman plant, Phillips’ gathering 
would end at the fence line (R. 3135-6) and therefore would 
not include the Sherman gasoline plant, although the wit¬ 
ness claimed that under present operations where the Sher¬ 
man gasoline plant is owned and operated by Phillips, 
“gathering” extends through the plant and to the point of 
delivery to Michigan-Wisconsin and even included the sale 
(R. 5446). In rebuttal the staff offered and there was in¬ 
corporated into the record by reference as Items M and 
N, testimony of Don Emery, then vice-president and gen¬ 
eral counsel, and Stanley Learned, then chief engineer of 
Phillips Petroleum Company, in Federal Power Commis¬ 
sion Docket G-178 on October 17, 1940 (R. 57^7, 57j!8). This 
evidence is to the effect that in the ordinary course of its 
business Phillips constructs natural gas transmission lines, 
contradicting the testimony of Messrs. Rippel and Bunn 
who, by their testimony, denied the existence of any plant 
not characterized by them as “gathering facilities.” 
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4. Facts on the subject of alleged conflict between reg¬ 
ulatory efforts of Federal Power Commission and 
that of regulatory agencies of States of Texas, New 
Mexico and Oklahoma. 

M. W. Van Scoyoc, assistant chief of the Bureau of 
Accounts, Finance and Rates of the Federal Power Com¬ 
mission staff (R. 5570), testified that there were sixty com¬ 
panies reporting to the Federal Power Commission as “nat¬ 
ural gas companies” which are engaged in the production 
of natural gas, of which fifty-four are classed as A and B 
Companies, i.e., companies whose gross operating revenues 
exceed $250,000 per annum (R. 5571, 5583). These fifty- 
four companies owned 30,162 gas and 622 oil wells as of 
December 31, 1949, and most gather and process natural 
gas (R. 5584). Of said fifty-four, seventeen are engaged in 
business in the midcontinent or southwest section of the 
United States (R. 5585; 56^2). Included are Panhandle 
Eastern, which produces gas in Texas and Oklahoma, Ca¬ 
nadian River Gas Company, Natural Gas Pipe Line Com¬ 
pany of America, and Cities Service Gas Company, all of 
whom produce gas in Texas (R. 5606-7) and Southern Union 
Gas Company and El Paso Natural Gas Company which 
produce and process gas in New Mexico (R. 4511-12). For 
the complete list of companies and number of wells, see 
R. 56^2-5. The witness testified that the Federal Power 
Commission had never issued any rule, regulation or order 
which related to the production and gathering activities 
of any natural gas company reporting to the Commission 
(R. 5587). He stated the Commission had issued no rule, 
regulation or order pertaining to any of the following: the 
drilling, casing, testing, shooting, acidizing, plugging or 
abandonment of wells; gas-oil ratios of wells, restricting in 
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any way the amount of gas which may be taken from a 
well; the rate of production; the restriction or regulation 
of amount of gas taken from a common reservoir or allo¬ 
cated production therefrom; had issued no definition or 
instructions concerning gas, oil or distillate wells; nothing 
as to spacing of wells; had issued no pro ration orders or 
fixing allowables; nor orders concerning underground or 
surface waste; nor as to comingling of sweet, sour or cas¬ 
ing head gas in processing plants; nor relating to protection 
of correlative rights or orders respecting a common pur¬ 
chaser in the field; nor concerning recycling or repressur¬ 
ing of formations; nor requiring a producer, gatherer, or 
processor to operate his facilities in any specified manner; 
nor had issued no orders regulating flaring of gas in any 
way (R. 5594-5597). Van Scoyoc further testified he knew 
of no conflict between any rule, regulation, order or activity 
of the Federal Power Commission with any activity of the 
state regulatory Commissions as specified by their wit¬ 
nesses at the hearing, respecting producers, gatherers and 
processors who reported to the Federal Power Commission 
as natural gas companies (R. 5597-99). 

The States called as witnesses on this subject Messrs. 
Jack K. Baumel, chief engineer of the Texas Railroad 
Commission (R. 3502), W. J. Murray, Jr., a member of said 
Commission (R. 3591), Elmer Capshaw, an engineer em¬ 
ployed by Oklahoma Corporation Commission (R. 4484), 
Ray C. Jones, a member of said Commission (R. 4532), 
and Richard R. Spurrier, state geologist and secretary of 
the New Mexico Oil Conservation Commission (R. 4018). 

Mr. Murray testified that the primary concern of the 
Texas Commission was conservation of oil and natural gas, 
and testified at considerable length as to what was done to 
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avoid waste and promote conservation of natural gas. Bas¬ 
ically, the solution is to first reduce flaring of natural gas, 
especially casing head gas, to a minimum and obtain a 
maximum recovery of gas from the wells. The various 
methods followed to accomplish this and the reasons there¬ 
for appear in the record (R. 3596-3612). He also detailed 
specific types of regulation promulgated by the Texas Com¬ 
mission such as relate to drilling, spacing of wells, fixing 
of allowables and proration whereby the amount of gas 
that may be produced from each well is fixed (R. 3594). 
The witness testified that price played a part in conserva¬ 
tion, both of casing head and dry well gas. As to the latter 
he asserted a higher price increased the incentive to obtain 
maximum recovery of gas in the ground (R. 3686-8). The 
building of interstate pipe lines such as that of El Paso 
Natural Gas Company which provides a market for casing 
head gas also plays a vital part in its conservation (R. 
3798-9). When the time came to point to specific actual 
conflicts, none were shown. Mr. Murray stated there were 
three possible conflicts based upon an assumption that if 
the Federal Power Commission took jurisdiction over a par¬ 
ticular company which had certain gas reserves dedicated 
to a particular pipe line company, a conflict could exist if 
the Federal Power Commission were to insist that the first 
company was to draw on said reserves and the Texas Com¬ 
mission were to require said company (1) to take its “al¬ 
lowables” from some other field, (2) use casing head gas 
ahead of gas from gas wells in said reserves, (3) pump the 
gas from said reserves back into the ground for repressur¬ 
ing (R. 3640-1; 3657-3660). The witness was further asked 
to assume that a certain producer were required to utilize 
casing head gas to prevent flaring and to further assume 


the Federal Power Commission were to step in and lower 
the price of the gas and then answer whether the producer 
would find it economically feasible to discontinue utiliza¬ 
tion of the casing head gas (R. 3718). The witness ex¬ 
pressed disbelief in correctness of the assumptions (R. 
3721) but after considerable discussion and after a further 
question which assumed that the producer “could not com¬ 
ply with that order as a result of having been regulated 
by some outside agency that would materially interfere 
with your conservation problems,” answered the question 
“yes” (R. 3723-4). The witness was further asked to as¬ 
sume that such a company was required to get a certificate 
of public convenience from the Federal Power Commis¬ 
sion to build a pipe line to comply with an order of the 
Texas Commission requiring utilization of casing head gas 
and to prevent its flaring (R. 3744). Then in response to a 
question whether a “conflict” would exist, the witness final¬ 
ly said if the Texas order had a certain date for compliance 
and the Federal Power Commission had not yet given its 
authority there would be a conflict. He also stated to his 
knowledge they had had no such instance like that (R. 
3750). 

On cross-examination Mr. Murray completely negatives 
the basis of any conflict. With respect to his testimony on 
direct concerning “conflict” based on hypothetical ques¬ 
tions he stated “I may be completely in error. None of the 
types of regulation that we have discussed might result. 
* * *” (R. 3763-4). He was asked specifically to state 
whether there had been any conflict between regulation of 
the Texas Commission and that of the Federal Power Com¬ 
mission with respect to specific companies reporting to the 
latter as “natural gas companies,” namely, Canadian River 
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Gas Company, Panhandle Eastern Pipe Line Company, Cit¬ 
ies Service Gas Company, Lone Star Gas Company and 
Texoma Natural Gas Company, and stated there had been 
none (R. 3764-3773; 3864-3867). Murray stated he knew 
of no case where the Federal Power Commission had at¬ 
tempted to interfere with Texas regulation, and “we are 
under no real apprehension that you will” (R. 3864-5). 
Murray also conceded that there are no conservation con¬ 
ditions now or in the foreseeable future which would inter¬ 
fere with the allowables set by the allocation and proration 
orders in the Texas-Hugoton Field (R. 3868-9). Murray 
claimed no authority for the Texas Commission to fix a 
minimum price for gas and that “we don’t want it” (R. 
3739). He also conceded that when monopoly conditions 
arose state regulation was necessary and “I would consider 
the same would apply on an interstate operation, that it 
would have to be regulated " (R. 3873). [Emphasis ours.] 
Mr. Baumel was also questioned regarding the existence 
of any “conflict” between regulation by the Texas Com¬ 
mission and that of the Federal Power Commission con¬ 
cerning said producers doing business in Texas who report 
to the Federal Power Commission. He stated there had 
been no conflict (R. 4244-4255). He also denied giving any 
testimony to the effect there would be a conflict if Phillips 
Petroleum Company were declared a “natural gas com¬ 
pany” (R. 4250), and further that if the Federal Power 
Commission regulated the rate for the sale of natural gas 
by Phillips at the Sherman plant “it wouldn’t interfere 
with our allocation and proration orders, no” (R. 4277). 

Mr. Jones of the Oklahoma Corporation Commission 
stated that the chief reason for said Commission’s inter¬ 
vention was because it “feels” that if the Federal Power 
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Commission assumed jurisdiction it would regulate “rates” 
which “might” interfere with orders of the Oklahoma 
Commission fixing a minimum price for gas at the well¬ 
head in the Guymon-Hugoton Field (R. 4533). On cross- 
examination he admitted that if the rate set by the Power 
Commission was higher than the Oklahoma wellhead mini¬ 
mum, he could think of no interference with the jurisdiction 
of the Oklahoma Commission and did not then know of 
any other possible conflict (R. 4539-40). 

i 

i 

Mr. Spurrier of New Mexico asserted first that price 
played a part in the conservation of gas in that a higher 
price tended to reduce the amount of flaring and also re¬ 
sulted in wells being kept in production for a longer period. 

He also admitted that the availability of a market furnished 
by the construction of an interstate pipe line played an 
equally important part along with price (R. 4105). No 
minimum price at the wellhead had ever been fixed, assum¬ 
ing the New Mexico Commission had jurisdiction to do so 
(R. 4063; 4105). j 

j 

The only testimony given by Spurrier as to any “con¬ 
flict” was in response to some hypothetical questions based 
on assumptions which automatically called for an affirma¬ 
tive answer. Thus, at one point he was asked to assume the 
Power Commission attempted to take jurisdiction “over 
producers and gatherers of gas as to well spacing , would 
that conflict?” The answer very naturally was “it certainly 

j 

would” (R. 4071). A similar type of question with a similar 
type of assumption was also asked and answered at R. 4074. 

He was also asked whether there would be a conflict if i 
the Federal Power Commission fixes the price of gas to 
producers and gatherers of gas in New Mexico, which 
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question was again answered “yes” (R. 4077). On cross- 
examination Spurrier admitted that the El Paso Natural 
Gas Company and Southern Union Gas Company (both of 
whom report to the Federal Power Commission as natural 
gas companies) (R. 5611-12; 56^2-3) complied in all respects 
with the rules and regulations of the New Mexico Oil Con¬ 
servation Commission (R. 4085). Further questioning con¬ 
firmed that there had been no conflict between Federal 
Power Commission and New Mexico regulation over these 
two companies. The witness stated, “I have never heard 
of any conflict” (R. 4090-92). Further testimony showing 
absence of conflict appears at R. 4097-9, 4100, 4111, 4113 and 
4115. The witness concluded by indicating that if there 
was no conflict as to these companies there would be none 
if the Power Commission were to regulate Phillips (R. 4115- 
16). 


5. Raising the price of natural gas sold by Phillips 
Petroleum Company to Michigan-Wisconsin Pipe 
Line Company. 

Phillips sells natural gas to Michigan-Wisconsin Pipe 
Line Company, which transports said gas through a pipe 
line running through Oklahoma, Kansas, Iowa, Illinois, 
Michigan and Wisconsin. Two principal cities which are 
served by said pipe line are the Cities of Detroit and Mil¬ 
waukee (R. 10, 830; Exhibit 1). The first contract (dated 
December 11, 1945) (R. 456) provided that Phillips would 
supply up to specified quantities of gas to Michigan- 
Wisconsin at 5-cents Mcf for the first five year period 
(Exhibit 18, R. 7189). It also gave Phillips the option to 
terminate the contract by thirty days written notice if 
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Michigan-Wisconsin failed to take delivery of gas for resale 
in one or more municipalities on or before January 1, 1948. 
The latter date was subsequently extended to January 1, 
1949 (R. 445-7). On March 15, 1948 Michigan-Wisconsin 
suspended laying of pipe and a representative of Phillips 
was notified by letter dated March 24, 1948 (R. 447-8). 
Prior to that time representatives of Phillips had conferred 
among themselves “as to the procedure Phillips should fol¬ 
low to get more for its gas than in the Michigan-Wisconsin 
contract” (Exhibit 18; R. 7189). To do that three courses 
were suggested in a letter from A. M. Rippel to George P. 
Bunn dated March 14, 1947, one being “do nothing until it 
may become apparent that Michigan-Wisconsin cannot meet 
the gas delivery date east of the Missouri River by January 
1, 1949” (Exhibit 18; R. 7189). 

Following suspension of work by Michigan-Wisconsin 
conferences were held which were attended by K. S. Adams, 
then president, Don Emery, general counsel, and Allan 
Hiatt, all of Phillips Petroleum Company (R. 370), William 
G. Woolfolk of Michigan-Wisconsin, and others (R. 448- 
453). Woolfolk made plain their predicament due to short¬ 
age of steel and what not and their fear of not being able 
to meet the contract deadline and his desire for an extension 
of the time (R. 456-7). On July 30, 1948 there were 160 
miles of pipe in the ground (R. 467), and it was 455.5 miles 
from the beginning point to Maryville, Missouri, the first 
point east of the Missouri River where it would be possible 
to deliver gas for resale to the public (R. 470). The cost of 
that 160 miles of line was about $8,000,000 (R. 2104). 

On August 9, 1948 an amendatory contract was entered 
into, of which paragraph 5 recited in effect that the 
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construction program for the pipe line might not permit 
Michigan-Wisconsin to accept delivery of gas within the 
time specified in prior contracts, and “in order to afford 
Michigan-Wisconsin relief in this respect” the contract was 
further amended to extend the time to July 1,1949 (R. 466). 

The amendment of August 9, 1948 raised the price of 
gas from 5 to 8^4-cents Mcf, which the president of Phillips 
admitted “might have been” the highest contract price for 
natural gas ever realized by Phillips in any contract for 
sale of gas to an interstate pipe line (R. 505). It was also 
claimed that 40,000 or 50,000 additional acres were dedi¬ 
cated to Michigan-Wisconsin (R. 505-6) as compared to a 
total of 657,000 acres, or 3 trillion cubic feet of gas dedi¬ 
cated under the original contract (R. 507) but of the 40,000 
or 50,000 acres 28,000 were omitted from the original con¬ 
tract through error (R. 506). A later exhibit indicated that 
52,000 acres additional were dedicated but of this figure 
28,000 were omitted by error from the original contract 
(Exhibit 53; R. 7798). 

On September 27,1948 the directors of Phillips Petrole¬ 
um Company were informed of the increase in price and 
that it was estimated the price increases would increase 
its income between $15 and $20 million over the life of the 
contract (R. 7217; Exhibit 21 1 for identification). Analyses 
of the effect of the proposed increase appears as Exhibit 20 1 


'The presiding examiner refused to admit Exhibits 3 to 7. 20 and 21 in evidence 
on the ground they did not pertain to the so-called "jurisdictional issue” but only 
related to the question of rates (R. 2355, 5519). Petitioners here adopted these 
exhibits as their own and made an offer of proof (R. 2357-8. 5763). We assert 
the Commission erred in failing to rule on our offer of proof. One reason why 
such evidence is material even on the “jurisdictional issue" is to show the im¬ 
pact of an unregulated price between Phillips and the five interstate pipe line 
companies on the ultimate consumer and the latter’s interest in and need for 
regulation. Interstate Natural Gas Co. v. Federal Power Comm., <'1947') 331 U 
S. 682. 693. 
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(R. 7206). Based on then existing conditions, it appears 
that while prior to the amendment Phillips expected to 
receive a return of 9.5% but after the amendment it ex¬ 
pected a return of 13.76% (Ex. 20; R. 7207). Exhibits 3 to T 
(R. 6233-6241), shows that for the year ended December 
31, 1950 Phillips earned a return in excess of 16.5% on a 
rate base which includes the net investment devoted to 
natural gas operations plus an allowance for material and 
supplies and working capital. 

Subsequent contracts were entered into whereby the 
cost of gas to Michigan-Wisconsin would be nearly doubled 
from the price originally contracted for. 

The amount of gas delivered to Michigan-Wisconsin 
per day is about 353,000 Mcf (Exhibit 79; R. 7493) and sim¬ 
ple multiplication shows a Z 1 /*-cents Mcf increase amounts 
to $12,355 a day. In 1950 Michigan-Wisconsin sold Wisconsin 
distributing companies 16,608,496 Mcf (Exhibit 61, col. 3; 
R. 7869). An increase of 3*4-cents Mcf on this volume 
amounts to $591,297. 


‘Sec footnote on previous page. 





Michigan-Wisconsin pays Phillips more for natural gas 
purchased than any of its other pipe line customers. In¬ 
formation in Exhibit 54 (R. 7800) shows: 


Pipe Line Company 

Gasoline Plant 

1950 

Average Price 
Mcf 

Michigan-W isconsin 

Sherman 

8.17 

cents 

Panhandle Eastern 

Hansford 

4.03 

11 


Borger Residue 
System 

4.03 

11 

El Paso Natural Gas Co. 

Crane 

4.69 

11 


Eunice 

3.81 

11 


Fullerton 

4.07 

11 


Goldsmith 

4.92 

11 


Borger Residue 
System 

5.05 

11 

Independent Natural Gas Co. Pampa Residue 

System 

2.45 

11 


The average price on the total sales of residue gas by 
Phillips for the year 1950 was 5.38 cents Mcf. Michigan- 
Wisconsin paid 8.17 cents. 

Also in the picture as a “middleman” is Tascosa Gas 
Company. Phillips “farmed out” 100 square miles of proven 
acreage to Tascosa, which was to drill for gas and sell the 
same to Phillips at 7-cents Mcf subject to an overriding 
royalty payable to Phillips of 16% during the “pay out” 
period and 48% thereafter. Had Phillips developed the 
acreage itself it would have received a profit of $17,005,000 
after income taxes, but by the farm out it received $9,031,000, 
thus depriving itself of $7,974,000. Tascosa, or its parent 
Kerr-McGee Oil Industries, Inc., would receive $2,422,000 
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after income taxes plus a financial advantage of $4,125,000 
due to retirement of a certain note (Exhibits 60, 68, 69, 70, 
71, 72; R. 7838, 7881, 7884, 7888, 7893). 1 

6. The State of Wisconsin as a consumer. 

Natural gas Phillips sells Michigan-Wisconsin is in turn 
sold by the latter to Madison Gas and Electric Company, 
which sells it to the State of Wisconsin for use at its execu¬ 
tive residence and at the University of Wisconsin. In the 
period since introduction of natural gas in December 1949 
to March 31, 1951, the State purchased 13,955.5 Mcf for 
which it paid $15,037.94 (R. 1119-20). 

STATUTE INVOLVED 

The statute involved is the Natural Gas Act (Act of 
June 21, 1938, ch. 556, 52 Stat. 821, as amended by Act of 
February 7, 1942, ch. 49, 56 Stat. 83, and Act of July 25, 
1947, ch. 333, 61 Stat. 459, 15 U. S. C. sec. 717-717w), the 
material portions of which are printed in an appendix to 
this brief. 


'The presiding examiner refused to admit Exhibits 68 to 72. inclusive, in evi¬ 
dence on the ground they were not relevant to the jurisdictional issue (R. 2759). 
The examiner admitted the contract between Phillips and Tascosa (Ex. 60) but 
refused to admit the other exhibits which constitute the economic studies on 
« which the contract was made, because he questioned how far this matter should 

be gone into (R. 2742, 2747. 2752). An offer of proof was made (R. 2760). We 
4 submit the Commission erred in refusing to rule on our offer of proof and that 

this evidence is admissible on the jurisdictional issue showing the consideration 
for the contract, which contract was admitted, and also as explanation of “farm 
outs’* as they pertain to that portion of Phillips’ operations. 



STATEMENT OF POINTS 


1. The Federal Power Commission erred in concluding 
that Phillips Petroleum Company is not a “natural gas com¬ 
pany” within the meaning of Secs. 1 (b) and 2 (6) of the 
Natural Gas Act (Act of June 21, 1938, ch. 556, 52 Stat. 821, 
15 U. S. C. secs. 717 (b), 717a (6)). 

2. Said Commission erred in concluding that the whole¬ 
sale sales of natural gas in interstate commerce by Phillips 
Petroleum Company to pipe line companies for ultimate 
public consumption are part of its “gathering business” or 
are incidents of or activities so related thereto as to fall 
within the exception of production or gathering in Sec. 1 
(b) of the Natural Gas Act. 

3. Said Commission erred in concluding that the trans¬ 
portation of natural gas in interstate commerce by Phillips 
Petroleum Company constitutes a part of its gathering 
business, or is an incident or activity related to such busi¬ 
ness, so that such transportation comes within the exception 
of “production or gathering” in sec. 1 (b) of the Act. 

4. Said Commission erred in concluding that the sales 
in question were “so closely connected with the local in¬ 
cidents of production and gathering as to render rate regu¬ 
lation by said Commission inconsistent or a substantial 
interference with the exercise by the affected states of their 
legulatory functions.” 

The Commission, in so concluding, confuses the concept 
of an essentially “local” sale which a State may constitu¬ 
tionally regulate, with a sale essentially “national” in char¬ 
acter, which is constitutionally beyond the power of the 
State to regulate. While we deny that the sales here in- 
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volved could possibly be found to be local in character, 
we assert that even if they were such, the Commission 
has erred because no conflict between federal and state 
regulatory efforts has been demonstrated. 


SUMMARY OF ARGUMENT 

1. The Power Commission states that Phillips correctly 
concedes that sales of natural gas by it to the five pipe lines 
here involved are “sales in interstate commerce of natural 
gas for ultimate public consumption” and also that Phillips’ 
operations include “transportation of natural gas in inter¬ 
state commerce.” Either or both bring Phillips within the 
definition of “natural gas company” in Sec. 2 (6) of the 
Natural Gas Act and also within affirmative coverage of 
Sec. 1 (b) of the Act. Act of June 21,1938, ch. 556, 52 Stat. 
821, 15 U. S. C. secs. 717 (b), 717a (6). Federal Power 
Commission v. East Ohio Gas Co. (1950), 338 U. S. 464, 468. 

2. The aforesaid sales cannot as a matter of law be 
included within that portion of Sec. 1 (b) of the Act (Act 
of June 21, 1938, ch. 556, 52 Stat. 821, 15 U. S. C. sec. 717 
(b)) which excludes Power Commission jurisdiction over 
“production and gathering.” The reason is that such sales 
in interstate commerce for resale are beyond the powers 
of the States to regulate because of the Commerce Clause 
of the Federal Constitution, even in the absence of Con¬ 
gressional action. The basic purpose of Congress in adopt¬ 
ing the Natural Gas Act is to occupy this field in which the 
States may not act. In excluding Federal Power Commis¬ 
sion jurisdiction over “production and gathering” Congress 
intended only to preserve state regulatory powers in areas 




where the States are constitutionally competent to act. 
Interstate Natural Gas Co. v. Federal Power Comm. (1947), 
331 U. S. 682, 689-690, 693-694. 

3. In the case of Cities Service Gas Co. v. Peerless 
Oil & Gas Co. (1951), 340 U. S. 179, relied on by majority 
of the Commission, does not hold States can constitutionally 
regulate sales in interstate commerce of natural gas for re¬ 
sale of the character here involved by Phillips to the five 
pipe line companies here involved. The Oklahoma Commis¬ 
sion order fixing minimum price of 7-cents Mcf at wellhead 
in interest of conservation there involved was a matter of 
“local” concern permitting application of the Cooley test 
(Cooley v. Port Wardens (1851), 12 How. (U. S.) 299) (see 
340 U. S. 179, 186), while sales of the character here in¬ 
volved affect national interest and are beyond the consti¬ 
tutional powers of the States to regulate. Further, the su¬ 
preme court limited its decision in the Cities Service case 
by noting there was no contention the State order conflicted 
with federal authority under the Natural Gas Act. Finally, 
the scope of the Natural Gas Act must be based upon con¬ 
stitutional decisions as they existed prior to its enactment. 
Federal Power Commission v. East Ohio Gas Co. (1950), 
338 U. S. 464, 472. 

4. The conclusion of the majority of the Commission 
that transportation and sales in interstate commerce of 
natural gas by Phillips to the five pipe line companies is 
mcluded in or is a part of “production and gathering” with¬ 
in the meaning of Sec. 1 (b), is based upon fallacious rea¬ 
soning which assumes the conclusion to be proved. In any 
event, in addition to the constitutional basis stated in para¬ 
graph 2, above, “transportation” and “sale” as used in Sec. 



33 


1 (b) or other portions of the Natural Gas Act, as a matter 
of law, do not include production or gathering. Colorado 
Interstate Gas Co. v. Federal Power Comm. (1945), 324 U. 

S. 581, 598; Interstate Natural Gas Co. v. Federal Power 
Comm. (1946), (C. A. 5) 156 F. 2d 949, 951. 

5. The Commission recognizes that Phillips is engaged 
in “transportation of natural gas in interstate commerce.” 
As a matter of law, such transportation cannot be included 
in “production and gathering” as used in Sec. 1 (b) of the 
Act. Colorado Interstate Gas Co. v. Federal Power Comm. 
(1945), 324 U. S. 581, 598; Federal Power Comm. v. East 
Ohio Gas Co. (1950), 338 U. S. 464, 470-1, note 11, and the 
majority erred in concluding otherwise. 

6. Although unnecessary to so contend because of the 
aforesaid proposition of law, the aforesaid “sales” and 
“transportation” and also processing of the natural gas in a 
gasoline plant are in fact separate and distinct from and 
no part of “production and gathering.” 

7. The majority of the Commission’s attempt to but¬ 
tress its conclusions here by reference to the legislative 
history of the Natural Gas Act and its own administrative 
decisions is ineffective because (1) it has misinterpreted 
the legislative history, (2) its administrative actions have 
been inconsistent and contradictory, and (3) the portions 
of the Natural Gas Act are clear and unambiguous pre¬ 
cluding resort to extrinsic aids to statutory construction. 
Peoples Natural Gas Co. v. Federal Power Comm. (1942), 
75 U. S. App. D. C. 235,127 F. 2d 153,159; Interstate Natural 
Gas Co. v. Federal Power Comm. (1946), (C. A. 5) 156 F. 
2d 949, 952. 

8. The sales in interstate commerce of natural gas to 
the five pipe line companies here involved for resale for 




ultimate public consumption being beyond the powers of the 
States to regulate because of the Commerce Clause of the 
Federal Constitution even in the absence of Congressional 
action, are not sales of the type mentioned by the supreme 
court in Interstate Natural Gas Co. v. Federal Power Comm. 
(1947), 331 U. S. 682, at page 690, which latter sales are 
essentially local in character. The efforts of a state to con¬ 
serve natural gas cannot be sustained where it amounts to 
a regulation of interstate commerce. Pennsylvania v. West 
Virginia (1923), 262 U. S. 553, 597. 

9. Even in cases where there are such “sales” of the 
kind mentioned in Interstate Natural Gas Co. v. Federal 
Power Comm. (1947), 331 U. S. 682, at page 690 (which 
we deny is the case here), conflict between Federal Power 
Commission and State regulation must be clearly shown. 
Such conflict does not exist in any event unless there are 
opposing directives. Panhandle Eastern Pipe Line Co. v. 
Public Service Comm. (1951), 341 U. S. 329. Federal Power 
Commission regulation of rates for sales of natural gas to 
the five pipe line companies here involved has only an in¬ 
direct effect and is not sufficient to oust it from jurisdiction 
on the ground of alleged interference with the States. Fed¬ 
eral Power Comm. v. Hope Natural Gas Co. (1944), 320 
U. S. 591, 607-9, 613-14; Colorado Interstate Gas Co. v. 
Federal Power Comm. (1945), 324 U. S. 581, 603; Interstate 
Natural Gas Co. v. Federal Power Comm. (1947), 331 U. S. 
682. Although unnecessary to so contend because the 
question must be resolved in our favor as a matter of law, 
no actual conflict between federal and state regulatory 
efforts is shown in fact. 
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10. The Natural Gas Act was enacted for the purpose 
of protecting the ultimate consumers and to do this it 
was, among other things, designed to prevent unreasonable 
charges for natural gas sold to pipe line companies. Inter¬ 
state Natural Gas Co. v. Federal Power Comm. (1947), 331 
U. S. 682, 693; Federal Power Comm. v. Hope Natural Gas 
Co. (1944), 320 U. S. 591; Mississippi River Fuel Corp. v. 
Federal Power Comm. (1941), (C. A. 8) 121 F. 2d 159, 
163. The story of the price rises forced by Phillips upon 



Michigan-Wisconsin, resulting in a price substantially above 
that paid by other pipe line companies by Phillips, shows 
the need for protection for the ultimate consumer. 

ARGUMENT 

I. AS A MATTER OF LAW PHILLIPS PETROLEUM 
COMPANY IS A “NATURAL GAS COMPANY” AS 
DEFINED IN SECTION 2 (6) AND ALSO IN LIGHT 
OF SECTION 1 (b) OF THE NATURAL GAS ACT. 

1. The Power Commission found (a) that sales of nat¬ 
ural gas by Phillips to the five pipe line companies 
are sales in interstate commerce of natural gas for 
resale and (b) Phillips is engaged in transportation 
of natural gas in interstate commerce. 

The Power Commission states in its opinion that Phil¬ 
lips correctly concedes the sales of natural gas by it to 
the five pipe lines involved are “sales in interstate com¬ 
merce of natural gas for resale for ultimate public con- 
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of sale constitutes transportation in interstate commerce as 
a matter of constitutional law, and further that its opera¬ 
tions clearly include the “transportation of natural gas in 
interstate commerce” (R. 10846, 10876). The exact lan¬ 
guage of the Commission is quoted page 10, ante. Either 
or both activities make Phillips a “natural gas company” 
as defined by Sec. 2 (6) of the Natural Gas Act (Act of 
June 21,1938, ch. 556, 52 Stat. 821,15 U. S. C. sec. 717a (6)) 
and make it subject to Federal Power Commission juris¬ 
diction. Said section reads as follows: 

“Sec. 2. When used in this act, unless the context 
otherwise requires— 

«* * * 

“(6) ‘Natural-gas company’ means a person en¬ 
gaged in the transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of such 
gas for resale.” 

Sec. 1 (b) of the Act (Act of June 21, 1938, ch. 556, 52 
Stat. 821, 15 U. S. C. sec. 717 (b)) reads: 

“(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, to 
the sale in interstate commerce of natural gas for re¬ 
sale for ultimate public consumption for domestic, com¬ 
mercial, industrial, or any other use, and to natural-gas 
companies engaged in such transportation or sale, but 
shall not apply to any other transportation or sale of 
natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the 
production or gathering of natural gas.” 
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In Federal Power Commission v. East Ohio Gas Co. 

(1950), 338 U. S. 464, the court said page 468: 

“* * * As we pointed out in Panhandle Eastern 
Pipe Line Co. v. Public Service Comm’n., 332 U. S. 507, 
516, section 1 (b) made the Natural Gas Act applicable 
to three separate things: ‘(1) the transportation of 
natural gas in interstate commerce; (2) its sale in inter¬ 
state commerce for resale; and (3) natural gas com¬ 
panies engaged in such transportation or sale.’ And 
throughout the Act ‘transportation’ and ‘sale’ are 
viewed as separate subjects of regulation. They have 
independent and equally important places in the Act.” 


2. The sales to the five pipe line companies for resale 
as a matter of constitutional law are beyond the 
regulatory powers of the states. Such sales are not 
encompassed within the words “production or gath- 
ering > ’ as used in Sec. 1 (b) of the Act. 

The Commission recognized the aforesaid sales for re¬ 
sale and transportation activities of Phillips, without more, 
would make Phillips a “natural gas company” (R. 10, 876), 
but concluded that such transportation and sales for resale 
constitute part of its gathering business or are incidents of 
or activities related to such business as to bring them within 
the provision in Sec. 1 (b) (Act of June 21, 1938, ch. 556, 
52 Stat. 821, 15 U. S. C. sec. 717 (b)) providing that the 
Act “shall not apply * * * to the production or gathering of 
natural gas” (R. 10, 889). The Commission has erred as a 
matter of law. The reason is that such sales being sales 
in interstate commerce of natural gas to the five pipe line 
companies herein for resale for ultimate public consump¬ 
tion, are sales which the Commerce Clause of the Federal 





Constitution puts beyond the powers of the States to regu¬ 
late even in the absence of Congressional action, and for 
that reason such sales were never intended by Congress 
to be included in the exemptions as to “production or gath¬ 
ering.” 

The proposition that as a matter of law the sales in 
question are not part of “production or gathering” within 
the meaning of Sec. 1 (b) (Act of June 21, 1938, ch. 556, 
52 Stat. 821, 15 U. S. C. sec. 717 (b)) is established beyond 
all doubt by the Interstate Case. In the Matter of Interstate 
Natural Gas Company (1943), 3 F. P. C. 416; Interstate 
Natural Gas Co. v. Federal Power Commission (1946), (C. 
A. 5), 156 F. 2d 949; Interstate Natural Gas Co. v. Federal 
Power Commission (1947), 331 U. S. 682. All hold as a 
matter of law that the sales of natural gas in interstate 
commerce for purpose of resale are not included in the 
exemption as to “production or gathering.” The same propo¬ 
sition follows from Peoples Natural Gas Co. v. Federal 
Power Commission (1942), 75 U. S. App. D. C. 325, 127 F. 
2d 153, certiorari denied 316 U. S. 700. 

Thus the Federal Power Commission in its decision (3 
F. P. C. 416), referring to the position of Interstate which 
did not deny the sales involved were sales of natural gas in 
interstate commerce for purposes of resale but contended 
each was a sale “in the ‘production or gathering’ ” and hence 
within the exemption contained in Sec. 1 (b), said after 
quoting the statutory language, pages 420-1: 

“The above-described sales to the three pipe line 
companies come within the scope of the specific affirma¬ 
tive provisions of section 1 (b) of the Natural Gas Act 
and are clearly sales ‘in interstate commerce of natural 
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gas for resale for ultimate public consumption for do¬ 
mestic, commercial, industrial, or any other use.’ It was 
such interstate wholesale sales which the United States 
Supreme Court had ruled were beyond the reach of the 
state commissions/ that Congress intended to regulate 
by the Natural Gas Act. 

“The negative language in section 1 (b) upon which 
the Interstate Company relies for its claimed exemp¬ 
tion involving these sales provides that the Commission 
shall not have jurisdiction over ‘the production or 
gathering of natural gas.’ When the distinction between 
production and gathering of natural gas, and the sale 
of such gas in interstate commerce is kept in mind, 
effect is given to the Congressional objective/ The Com¬ 
mission is bound to obey the command of Congress to 
regulate these sales in interstate commerce for resale to 
the three pipe line companies. Such is clearly the im¬ 
plication of the decision of the Circuit Court of Appeals 
in Peoples Natural Gas Co. v. Federal Power Commis¬ 
sion, 127 F. (2d) 153, cert. den. 316 U. S. 700.” 


" : H. Rept. No. 709. 75th Cong., 1st Scss., pp. 1-2; S. Rcpt. No. 1162, 75th 
Cong., 1st Scss.. pp. 1-2: niinois Natural Gas Co. v. Central Illinois Public 
Service Co., 314 U. S. 498, 503-506; Federal Power Commission v. Natural 
Gas Pipeline Co., 315 U. S. 575, 582; Kentucky Natural Gas Corp. v. Pub. 
Serv. Comm., 28 F. Supp. 509, 512, aff. 119 F. (2d) 417.” 

“’For the distinction between production of a commodity and sales of 
such commodity in interstate commerce, sec Carter v. Carter Coal Co., 
298 U. S. 238, 502-4.” 

The Circuit Court of Appeals for the Fifth Circuit 
sustained the order of the Commission and in its opinion 
stated, inter alia, 156 F. 2d 949, 951: 

“On the jurisdictional point, we think the language 
employed in the bill as it finally passed, ‘The provision 
of this act shall apply * * * to the sale in interstate 
commerce of natural gas for resale for ultimate public 



consumption, and to natural gas companies engaged in 
such transportation or sale’ leaves in no doubt that the 
sales in question are within its purview. That they are 
sales in interstate commerce, we think is settled by the 
authorities. That the gas was sold for resale for ulti¬ 
mate public consumption, we think may not be doubted. 
This being so, the exception of the statute that it shall 
not apply to ‘any other * * * sale of natural gas’ is un¬ 
availing to petitioner, for if the sale is the kind named 
in the first quoted clause, it certainly cannot be ‘any 
other sale.’ 

“We think petitioner’s difficulties in construction 
and interpretation arise out of the fact that, treating 
unlike things as alike, it tries to read the exception 
with respect to production or gathering as an excep¬ 
tion with respect to sales. There is no warrant in the 
act for so doing.” 

The Supreme Court of the United States affirmed the 
judgment of the Circuit Court of Appeals. In its opinion 
the supreme court said inter alia (p. 689-90 of 331 U. S.): 

“The Company contends, however, that regardless 
of whether the sales in question are in interstate com¬ 
merce, those transactions fall within the clause of sec¬ 
tion 1 (b) specifically excepting from the Commission’s 
jurisdiction regulation of ‘* * * the production or gath¬ 
ering of natural gas.’ In evaluating that contention we 
should not lose sight of the objectives sought to be 
accomplished by Congress in passing the Natural Gas 
Act. 

“In a series of decisions announced prior to the 
passage of the Act, this Court has held that, although 
Congress had not acted, the regulation of wholesale 
rates of gas and electrical energy moving in interstate 
commerce is beyond the constitutional powers of the 








states." Petitioner, relying in part upon the principles 
established by those cases, has successfully avoided 
regulation by the Louisiana Public Service Commis¬ 
sion." As was stated in the House Committee report, 
the ‘basic purpose’ of Congress in passing the Natural 
Gas Act was ‘to occupy this field in which the Supreme 
Court has held that the States may not act.’" In deny¬ 
ing the Federal Power Commission jurisdiction to regu¬ 
late the production or gathering of natural gas, it was 
not the purpose of Congress to free companies such as 
petitioner from effective public control. The purpose of 
that restriction was, rather, to preserve in the States 
powers of regulation in areas in which the States are 
constitutionally competent to act. * * ♦” 


" 11 Missouri v. Kansas Natural Gas Co., 265 U. S. 298 (1924); Public Utilities 
Comm’n v. Attleboro Steam & Electric Co., 275 U. S. 83 (1927); State Corp. 
Comm’n v. Wichita Gas Co., 290 U. S. 561 (1934). 

*‘ 14 Scc note 9, supra. 

,5 “H. R. Rep. No. 709. 75th Cong., 1st Sess.. 2.” 

As stated above in the opinions of the Federal Power 
Commission and the supreme court, the basic purpose of 
the Natural Gas Act was to fill the “gap” created by de¬ 
cisions of the supreme court cited above in footnote 13 of 
the material quoted from the decision of the United States 
Supreme Court to the effect that States could not constitu¬ 
tionally regulate sales of natural gas in interstate commerce 
for purposes of resale even in the absence of Congressional 
action. The Circuit Court of Appeals stated as to the Senate 
and House Committee reports (to which both the Federal 
Power Commission and the supreme court also referred), 
page 952 of 156 F. (2d): 

“* * * The purpose of the Natural Gas Act, as 
shown in the Senate and House Committee reports, 
which are identical, was to provide for the regulation 
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of natural gas companies transporting and selling nat¬ 
ural gas in interstate commerce. Its proponents were 
not interested in the production of gas or the individual 
sales of gas at the well. Nor were they interested in 
the gathering of the gas in the field. What they were 
interested in, as the report in terms states, what they 
were trying to reach, was wholesale sales of gas. Says 
the report: 

“ ‘There is no intention in enacting the present 
legislation to disturb the states in their exercise of such 
jurisdiction. However, in the case of sales for resale, or 
so-called wholesale sales in interstate commerce, (for 
example sales by producing companies to distributing 
companies) the legal situation is different. Such trans¬ 
actions have been considered to be not local in char¬ 
acter, and, even in the absence of congressional action, 
not subject to state regulation. (See Missouri v. Kansas 
Gas Co., 1924, 265 U. S. 298, 44 S. Ct. 544, 68 L. Ed. 1027, 
and Public Service Commission v. Attleboro Steam & 
Electric Co., 1927, 273 U. S. 83, 47 S. Ct. 294, 71 L. Ed. 
549). The basic purpose of the present legislation is to 
occupy this field in which the Supreme Court has held 
that the States may not act.’ ” 

In Peoples Natural Gas Co. v. Federal Power Commis¬ 
sion (1942), 75 U. S. App. D. C. 235,127 F. 2d 153, certiorari 
denied 316 U. S. 700, the facts disclose that Peoples sells 
natural gas at its Penn compressor station in Pennsylvania 
to New York State Natural Gas Corporation, an affiliated 
corporation, and the latter then transports said natural gas 
into New York where it is sold for ultimate public con¬ 
sumption. The court said, p. 155: 

"‘The sales thus described are sales in interstate 
commerce. Appellants urge that the Natural Gas Act 
does not give the Commission jurisdiction over all sales 


of natural gas in interstate commerce. But the Natural 
Gas Act does apply, among other things, to ‘the sale in 
interstate commerce of natural gas for resale for ulti¬ 
mate public consumption for domestic, commercial, in¬ 
dustrial, or any other use.’ That language exactly covers 
the sales described in Exhibit F. We cannot disregard 
the plain language of the statute because the Commis¬ 
sion at one time interpreted it narrowly, or because the 
reports of Congressional committees show an intention 
not to ‘disturb’ state regulation, or because appellants 
fear duplicate regulation. The Act applies to ‘natural- 
gas companies engaged in such * * * sale,’ and defines 
‘natural-gas company’ as a company ‘engaged in the 
transportation of natural gas in interstate commerce, or 

the sale in interstate commerce of such gas for resale.’ 

* * 

On rehearing the court said, page 159: 

“Appellants urge that the legislative history of the 
Act shows a general legislative intent not to oust states 
from any of their authority. A sufficient answer is that 
the Committee report, quoted above, shows a particular 
intent to regulate sales for shipment across state lines. 
Another sufficient answer is that the Act itself, by the 
use of the phrase ‘sale in interstate commerce for re¬ 
sale’, expresses that particular intent. A third answer 
is that it is doubtful whether, at the time the Natural 
Gas Act was passed, the states had authority to regulate 
the sales here involved. If they had such authority, 
they lost it when Congress entered the field; although 
appellants state that the Pennsylvania Public Utility 
Commission does, in fact, regulate these sales. What 
‘Congress, by the Natural Gas Act, has brought under 
national control’ cannot be determined by ascertaining 
what would be within state control if Congress had not 
acted. * * *” 






The sales of natural gas by Phillips Petroleum Com¬ 
pany to the five pipe line companies here involved (i. e., 
Michigan-Wisconsin Pipe Line Company, El Paso Natural 
Gas Company, Panhandle Eastern Pipe Line Company, In¬ 
dependent Natural Gas Company for Northern Natural Gas 
Company, and Cities Service Gas Company) for resale are 
clearly beyond the power of the States to regulate by reason 
of the Commerce Clause of the Federal Constitution even 
in the absence of Congressional action because their regula¬ 
tion is a matter not local in character but one affecting the 
national interest. Public Utilities Commission v. Attleboro 
Steam & Elec. Co. (1927), 273 U. S. 83; Missouri v. Kansas 
Natural Gas Co. (1924), 265 U. S. 298. No argument need 
be made as to the magnitude of its operations. They are 
recognized by the Power Commission in its opinion. On 
December 31, 1949 it owned or controlled by contract 15.22 
trillion cubic feet of proved gas reserves and its total sales 
amounted to 416,273,797 Mcf in 1949 and 499,699,396 Mcf in 
1950 (R. 10,824). Its 1949 annual report to stockholders says 
its gas reserves are generally recognized as being the largest 
held by any company in the country. The five pipe lines 
named above, to which it sells gas for resale to distributing 
companies (for volumes of gas sold see page 7, ante ) are 
located to the west in the States of Arizona and California, 
to the north and northeast in the States of Missouri, Iowa, 
Nebraska, Minnesota, Illinois, Indiana, Michigan, Ohio and 
Wisconsin (see Exhibits 1 and la, R. 6223, 6229). There 
are listed 49 principal cities supplied by these pipe line 
companies, including such as Detroit, Cleveland, Akron, 
Toledo, Milwaukee, Minneapolis and St. Paul, Omaha, Kan¬ 
sas City, Missouri, (see Exhibit la) San Francisco, Los 
Angeles and San Diego. Phillips is the sole supply of natural 



gas for Michigan-Wisconsin Pipe Line Company (in an 
amount in the neighborhood of 343,000 Mcf per day) which 
latter company serves distributing companies in Missouri, 
Iowa, Michigan and Wisconsin, including in addition to 
Detroit and Milwaukee already mentioned the Cities of 
Grand Rapids and Muskegon, Michigan and Madison, Green 
Bay and Racine, Wisconsin. Operations of this scope and 
magnitude cannot be said to be anything other than national 
in character in view of the cases above cited. In addition, 
in Interstate Natural Gas Co. v. Federal Power Commission 
(1947), 331 U. S. 682, the court said respecting the sales 
to the three pipe line companies there involved for resale, 
pages 693-4: 

“* * * We have held that these sales arc in inter¬ 
state commerce. It cannot be doubted that their regu¬ 
lation is predominantly a matter of national, as con¬ 
trasted to local concern. All the gas sold in these trans¬ 
actions is destined for consumption in States other than 
Louisiana. Unreasonable charges exacted at this stage 
of the interstate movement become perpetuated in large 
part in fixed items of costs which must be covered by 
rates charged subsequent purchasers of the gas, includ¬ 
ing the ultimate consumer. It was to avoid such situa¬ 
tions that the Natural Gas Act was passed.” 

The sales in this case to the five pipe line companies 
here involved for resale are identical to those in the above 
cited case. The other facts in said case appear at pages 684- 
687 of 331 U. S. and they are all closely parallel to the facts 
in this case which are set forth at pages 4-9, ante. 




Additional cases supporting the proposition that the 
States cannot constitutionally regulate the sales to the five 
pipe line companies here involved are: 

Federal Power Comm. v. East Ohio Gas Co. (1950), 
338 U. S. 464, 472-3; 

Illinois Natural Gas Co. v. Central Illinois Public 
Service Co. (1942), 314 U. S. 498, 506-7; 

Peoples Natural Gas Co. v. Federal Power Comm. 
(1942), 75 U. S. App. D. C. 235, 127 F. 2d 153, 
certiorari denied 316 U. S. 700. 

It follows as a matter of law from all of the foregoing 
that such sales to the five pipe line companies involved 
cannot fall within the language “production or gathering” 
as it appears in Sec. 1 (b) of the Act (Act of June 21, 1938, 
ch. 556, 52 Stat. 821, 15 U. S. C. sec. 717 (b)). This is clear 
beyond all doubt from the language of the supreme court 
in Interstate Natural Gas Co. v. Federal Power Commission 
(1947), 331 U. S. 682, 690: 

“* * * As was stated in the House Committee re¬ 
port, the ‘basic purpose’ of Congress in passing the 
Natural Gas Act was ‘to occupy this field in which the 
Supreme Court has held that the States may not act.’ 
In denying the Federal Power Commission jurisdiction 
to regulate the production or gathering of natural gas, 
it was not the purpose of Congress to free companies 
such as petitioner from effective public control. The 
purpose of that restriction was, rather, to preserve in 
the States powers of regulation in areas in which the 
States are constitutionally competent to act.” [Empha¬ 
sis ours.] 
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The majority of the Commission relied on Cities Service 
Gas Co. v. Peerless Oil & Gas Co. (1951), 340 U. S. 179 (R. 
10,872, et seq.). That case sustained an order of the Okla¬ 
homa Corporation Commission fixing a minimum price of 
7-cents Mcf at the wellhead in the Guymon-Hugoton Field 
in the interest of conservation of natural gas. The case does 
not hold that the States can constitutionally regulate sales 
of natural gas in interstate commerce for resale such as are 
involved in the sales by Phillips to the five pipe line com¬ 
panies here involved. No such question was before the 
court. The fact that the court referred to and applied the 
Cooley test (see page 186 of 340 U. S.) is a clear recognition 
that the particular regulatory effort there involved was a 
matter of “local” concern and hence not in the same cate¬ 
gory as the sales by Phillips to the five pipe line companies 
here involved, which have always been regarded as not 
“local” but rather national in character and beyond the 
constitutional powers of the State even in the absence of 
Congressional action. See Interstate Natural Gas Co. v. 
Federal Power Comm. (1947), 331 U. S. 682, 689-90; Inter¬ 
state Natural Gas Co. v. Federal Power Comm. (1946), 
(C. A. 5) 156 F. 2d 949; Peoples Natural Gas Co. v. Federal 
Power Comm. (1942), 75 U. S. App. D. C. 235,127 F. 2d 153, 
certiorari denied 316 U. S. 700. Further, the supreme court 
in the Cities Service Case clearly limited the effect of its 
decision by stating (340 U. S. 179, 188): 

“Appellant does not contend that the orders conflict 
with the Federal authority asserted by the Natural Gas 
Act, 52 Stat. 821 (1938), 15 U. S. C. §717 et seq. (1948). 
The Federal Power Commission has not participated in 
these proceedings. Whether the Gas Act authorizes the 
Power Commission to set field prices on sales by in- 
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dependent producers, or leaves that function to the 
states, is not before this Court.” 

Finally, the supreme court in Federal Power Commis¬ 
sion v. East Ohio Gas Co. (1950), 338 U. S. 464, states that 
irrespective of any changes in constitutional law since the 
enactment of the Natural Gas Act, the scope of said Gas 
Act must be determined by the “gap” as it existed at the 
time of its enactment. Thus it is said, page 472 of 338 U. S.: 

“* * * But prior constitutional decisions, not what 
we have since decided or would decide today, form 
the measure of the gap which Congress intended to 
close by this Act. Illinois Gas Co. v. Public Service Co., 
314 U. S. 498, 508; and see Parker v. Motor Boat Sales, 
314 U. S. 244, 250.” 

While there has been no narrowing of the “gap” by any 
decision of the supreme court subsequent to the enactment 
of the Natural Gas Act, any one claiming otherwise can 
find no comfort in it as the “gap” at the time of the enact¬ 
ment of the Natural Gas Act without doubt included sales 
of the type made by Phillips to the five pipe line companies. 

The Commission majority, through their action, revive 
a serious “gap” in regulation which Congress intended to 
and did close by enactment of the Natural Gas Act, and 
which the courts clearly declared no longer existed. 



3. Apart from the aforesaid argument based on consti¬ 
tutional principles, “production or gathering” as 
used in Sec. 1 (b) as a matter of law cannot include 
the transportation or sale of natural gas for resale 
in interstate commerce. 

After a discussion under the headings “legislative his¬ 
tory,” “administrative actions” and “judicial decisions,” the 
majority of the Commission “finds” (R. 10,877-8) that all 
the activities of Phillips are part of or included in “pro¬ 
duction or gathering” or are incidents of or activities related 
thereto within the meaning of Sec. 1 (b) (Act of June 21, 
1938, ch. 556, 52 Stat. 821, 15 U. S. C. sec. 717 (b)). The 
majority recognizes (1) that the gas is all comingled in a 
common point in or relatively near the gasoline plant (R. 
10,878); (2) that in several instances gas is carried in large 
diameter pipes in constant volumes to the gasoline plants 
for considerable distances with no connections in or out of 
said lines for the last several miles before reaching the 
plant (R. 10879); (3) that after processing in gasoline 
plants the gas is piped in “relatively short lines” to its point 
of delivery and sale to the pipe line company (R. 10,879). 
Each activity or step, including the sale to the pipe line 
company, is stated by the majority to be included in “pro¬ 
duction or gathering” or an incident or activity related 
thereto (R. 10,878-80). This is simply a conclusion which 
the majority arrive at, as demonstrated by what is said in 
R. 10,878-80, not by any reference to or analysis of facts, 
but simply upon bare assertion coupled with faulty reason¬ 
ing. The majority state: 



“The production and gathering of gas does not con¬ 
stitute an end in itself, but a means to an end. Except¬ 
ing use by the operator, that end usually is the sale 
of the gas and of products extractable by processing. 
Such processing may include operations undertaken to 
make the gas salable, or other operations to obtain the 
extractable products, or a combination of both.” 

* * 

(R. 10,880): 

“We have held that Phillips’ gathering continues 
to the processing plants in each case. The gas then 
moves through the plants a short distance to points 
where the sales are consummated, such movement be¬ 
ing a part of Phillips’ gathering business, or at least 
an exempt incident of its gathering process. Such sales, 
the end product of production and gathering, we find 
likewise to be a part of Phillips’ gathering business, 
or at least an exempt incident thereof.” 

The foregoing is completely fallacious. It is based on 
reasoning which goes as follows: that “production and 
gathering” is a means to an end, therefore ever thing that 
is done to arrive at that end is part of “production or gather¬ 
ing.” It assumes as true the conclusion to be proved. The 
Ford Motor Company manufactures cars. The manufactur¬ 
ing is not the end in itself. Cars are manufactured to be 
sold. Yet no one would contend the sale of a car is a part 
of its manufacture. But if the reasoning of the majority 
were to be followed, the conclusion would have to be that 
the sale is a part of the manufacturing. This faulty reason¬ 
ing process permeates the entire thinking of the majority 
on this subject and through it the majority includes in 
“production or gathering” the separate and distinct func- 
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tions of transportation, processing and sale. Apart from 
being based on fallacious logic, the majority is also incorrect 
as a matter of law. In Colorado Interstate Gas Co. v. Fed¬ 
eral Power Comm. (1945), 324 U. S. 581, the court said 
with reference to Sec. 1 (b) (Act of June 21, 1938, ch. 556, 
52 Stat. 821, 15 U. S. C. sec. 717 (b)) and other provisions 
of the Natural Gas Act, page 598: 

“* * * Transportation and sale do not include pro¬ 
duction or gathering. * * *” 

To the effect that the exception as to “production or 
gathering” in Sec. 1 (b) does not include “sales in inter¬ 
state commerce of natural gas for resale for ultimate public 
consumption,” see Interstate Natural Gas Co. v. Federal 
Power Comm. (1946), (C. A. 5) 156 F. 2d 949, 951. 

Even the majority recognizes, as we have previously 
noted, that there are a number of cases where gas is carried 
to the gasoline plants in large diameter pipes in constant 
volumes with no connection in or out of the pipe line for 
several miles before reaching the gasoline plant. The spe¬ 
cific cases appear pages 12-14, ante , and also in the dissent¬ 
ing opinion of Commissioner (now Chairman) Buchanan 
(R. 10,913 et seq.) This cannot be characterized as anything 
else than “transportation” and is “transportation of natural 
gas in interstate commerce” within the meaning of Secs. 1 
(b) and 2 (6) of the Act (Act of June 21, 1938, ch. 556, 52 
Stat. 821,15 U. S. C. secs. 717 (b), 717a (6)). The majority 
of the Commission states (for exact language see page 10, 
ante ) Phillips is engaged in “transportation of natural gas 
in interstate commerce” (R. 10,846; 10,876). As a matter of 
law such transportation cannot be included in “production 
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and gathering” as used in Sec. 1 (b) of the Act ( Colorado 
Interstate Gas Co. v. Federal Power Comm. (1945), 324 
U. S. 581, 598 et seq.; Federal Power Comm v. East Ohio 
Gas Co. (1950), 388 U. S. 464, 470-1, note 11) and the major¬ 
ity erred in concluding otherwise. 

The application of the Cooley formula ( Cooley v. Port 
Wardens (1851), 12 How. (U. S.) 299), so as to permit a 
state to regulate matters involving interstate commerce, 
rests upon the existence of at least two requirements: (1) 
that the matter to be regulated by the states is “local” rather 
than national in character and (2) Congress has not pre¬ 
empted the field. Southern Pacific Co. v. Arizona (1945), 
325 U. S. 761; Peoples Natural Gas Co. v. Federal Power 
Comm. (1942), 75 U. S. App. D. C. 235, 127 F. 2d 153, 159, 
certiorari denied, 316 U. S. 700. 

Here the matters involved, i. e., transportation of nat¬ 
ural gas in interstate commerce and sale in interstate 
commerce of natural gas for resale for ultimate public con¬ 
sumption are not “local” but “national” in character. In 
addition Congress by enactment of the Natural Gas Act 
(which specifically includes both transactions) has pre¬ 
empted the field. There is, therefore, no possible basis for 
state regulation even under the Cooley formula. 

It is also of interest to note that while the majority 
assert that the activity of carrying gas both to the gasoline 
plant and then from said plant to the point of delivery and 
sale constitutes gathering, the Oklahoma Corporation Com¬ 
mission, which purports to have some knowledge on the 
subject, characterizes such carriage as transportation. Thus, 
in Exhibit 120A (R. 8095) (Oklahoma order fixing minimum 
price of gas at wellhead) the Oklahoma Commission states: 
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“* * * Phillips Petroleum Company, is both a pro¬ 
ducer and taker of natural gas in the field and transports 
the gas produced from its leases in Texas County, across 
the Oklahoma line to a gasoline plant located in Texas, 
one-half mile south of the Oklahoma line adjacent to 
Texas County, Oklahoma; that all of the gas produced 
by Phillips Petroleum Company in Texas County, Okla¬ 
homa, is transported to said plant where * * * liquid 
hydrocarbons are extracted from * * * gas produced 
in Texas County, Oklahoma; that the residue gas is 
then transported by Phillips Petroleum Company from 
said plant to the nearby location where same is de¬ 
livered to the Panhandle Eastern Pipe Line Company 
at a price presently in the amount of 4.67 cents per 
thousand cubic feet * * [Emphasis ours.] 

Although not necessary to so contend in view of our 
previous argument, it is also clear that the processing of 
the natural gas at the gasoline plant is no part of “produc¬ 
tion or gathering” but is a separate and distinct function. 
This is so well discussed in the dissenting opinion of Com¬ 
missioner (now Chairman) Buchanan (R. 10,908-10,911) 
that we adopt what is said there by reference. As was said 
there, the operations at the Sneed and Goldsmith plants are 
conclusive on the proposition that processing is not part of 
“production or gathering.” 

4. Comments on the opinion evidence on “production 
or gathering ” 

The opinion evidence on the subject of “production or 
gathering” is summarized pages 15 to 17, ante. Such evidence 
cannot be decisive. As a matter of law neither the trans¬ 
portation of natural gas in interstate commerce nor the 
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sales of such natural gas in interstate commerce to the five 
pipe lines for resale can be included in “production or 
gathering,” which disposes of the case. For that reason no 
factual questions are presented. 

For that reason we do not think it necessary to discuss 
such opinion evidence at any great length except to say 
that the opinions of Messrs. Bunn and Rippel, who occupy 
executive positions with Phillips, are unworthy of accept¬ 
ance. It was first asserted that gathering included every¬ 
thing needed to dispose of the gas and hence extended to 
and included the delivery to the five pipe line companies. 
Later it was claimed it included the sale and then that it 
continued until Phillips was paid. On cross-examination 
their theories forced them to maintain that use of gas in 
camps for water heating and stove heating constitute “gath¬ 
ering,” that “gathering” extended to the burner tip, that 
flaring of gas constituted part of gathering, and a pipe 
extending forty feet into the air used to flare gas was still 
a gathering line. Other examples appear pages 16-17, ante. 

We submit the opinions expressed by Messrs. Bunn 
and Rippel are contrary to reason and common sense and 
have no probative force. Baxter v. Chicago & Northwest¬ 
ern Railroad Co. (1899), 104 Wis. 307, 329, 331-2, 80 N. W. 
644, 652. Wisconsin Aluminum R. F. v. George A. Breon 
& Co. (1936), (C. A. 8) 85 F. 2d 166, 171, certiorari denied 
299 U. S. 598; United States v. Hill (1933), (C. A. 8) 62 F. 
2d 1022, 1025-6. They are nothing but self-serving state¬ 
ments of executives of Phillips plainly designed to fit the 
exigencies of the situation and constitute a patent attempt 
to extend the concept of gathering to a point where their 
company could slip out from under the decision of the 





supreme court in Interstate Natural Gas Co. v. Federal 
Power Comm. (1947), 331 U. S. 682. 


5. The majority of the Power Commission's attempt to 
buttress its decision in this proceeding by reference 
to the legislative history of the Natural Gas Act and 
to its own previous administrative decisions is in¬ 
effective because: (1) it has misinterpreted the leg¬ 
islative history; (2) its administrative actions have 
been inconsistent and contradictory; and (2) the 
provisions of the Natural Gas Act involved here 
have been found judicially to be clear and unambig¬ 
uous, thereby precluding resort to extrinsic aids to 
statutory construction. 

Before there can be resort to legislative history or ad¬ 
ministrative construction it must appear a statute is ambig¬ 
uous and subject to construction. Ex Parte Collett (1949), 
337 U. S. 55, 61. This Court and other courts have charac¬ 
terized the language of the portions of the Natural Gas Act 
which are material in this case as “plain” and conclusive. 
Peoples Natural Gas Co. v. Federal Power Commission 
(1942), 75 U. S. App. D. C. 235, 127 F. 2d 153; Interstate 
Natural Gas Co. v. Federal Power Commission (1946), (C. 
A. 5) 156 F. 2d 949, 952. 

In any event, the portions of the legislative history of 
the Natural Gas Act that have been referred to and fol¬ 
lowed by the courts is that in the Senate and House Com¬ 
mittee reports which clearly establish that the sales of nat¬ 
ural gas by Phillips to the five pipe line companies, which 
are conceded to be each a sale in interstate commerce for 
resale within the meaning of Sec. 1 (b) (Act of June 21, 
1938, ch. 556, 52 Stat. 821, 15 U. S. C. sec. 717 (b)), cannot 


as a matter of law be included in “production or gathering” 
as used in the same section. Interstate Natural Gas Co. v. 
Federal Power Comm. (1947), 331 U. S. 682; Interstate Nat¬ 
ural Gas Co. v. Federal Power Comm. (1946), (C. A. 5) 156 
F. 2d 949. 

At R. 10,849-50, 10,877 of the majority opinion refer¬ 
ences are made to the De Vane statements on H. R. 11662, 
74th Cong., 2nd Session. They can have no effect in deter¬ 
mining the meaning of the present Act. Interstate Natural 
Gas Co. v. Federal Power Commission, (C. C. A. 5) 156 F. 
(2d) 949, 952: 

“A careful reading of petitioner’s brief, especially 
of that portion of it devoted to the legislative history, 
shows that its difficulties flow from the fact that it does 
not disinguish between the Lea Bill, House Bill No. 
11,662, proposed in 1936, but never passed, and the bill 
which became the law now under review. Legislative 
history ‘cannot be resorted to for the purpose of con¬ 
struing a statute contrary to the natural import of its 
terms. * * * If the language be clear, it is conclusive.’ 
Peoples Natural Gas Co. v. Federal Power Comm., sup¬ 
ra (127 F. 2d 159), quoting from United .States v. 
Shreveport Grain Co., 287 U. S. 77 at page 83, 53 S. Ct. 
42, 77 L. Ed. 175. Certainly the legislative history of a 
bill that was not adopted cannot be resorted to to con¬ 
strue a bill that was. 

“It is quite plain that from the time the Lea Bill 
was introduced until the Natural Gas Act was passed, 
the ideas of the proponents of the legislation under¬ 
went considerable change.” 

Further the provisions of H. R. 11662 differ materially 
from the bill that ultimately became enacted into law. Sec¬ 
tion 1 (b) in H. R. 11662 reads as follows: 


“The provisions of this Act shall apply to the trans¬ 
portation of natural gas in high-pressure mains in in¬ 
terstate commerce and to natural-gas companies en¬ 
gaged in such transportation, but shall not apply to the 
distribution of natural gas moving locally in low-pres¬ 
sure mains or to the facilities used for such distribu¬ 
tion or to the production of natural gas; Provided, That 
nothing in this Act shall be construed to authorize the 
Commission to fix rates or charges for the sale of nat¬ 
ural gas distributed locally in low-pressure mains or 
for the sale of natural gas for industrial use only.” 

Compare this with present Sec. 1 (b) which reads as 
follows: 


“The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commer¬ 
cial, industrial, or any other use, and to natural-gas 
companies engaged in such transportation or sale, but 
shall not apply to any other transportation or sale of 
natural gas or to the facilities used for such distribu¬ 
tion or to the production or gathering of natural gas.” 
[Emphasis supplied.] 

The underlined portion of the statute introduced an 
entirely new concept into the proposed scope of federal jur¬ 
isdiction. Both previous bills were barren of any reference 
to sales in interstate commerce for resale, and were gen¬ 
erally restricted to regulation of the interstate pipe line 
companies which were initially believed to be the domin¬ 
ant agencies in the field. The italicized language clearly 
shows an intention to grant jurisdiction to fill the entire 
gap where the States could not constitutionally act—and 
so the committee reporting on the bill that was passed 



stated. See Interstate Natural Gas Co. v. Federal Power 
Comm. (1947), 331 U. S. 682, 689-90. 

Finally, we also refer to and adopt the statements in 
the dissenting opinion of Commissioner Buchanan (R. 
10,899) to the effect that the same statements of Mr. DeVane 
concerning H. R. 11662 as are mentioned by the majority 
were presented to the supreme court in Interstate Natural 
Gas Co. v. Federal Power Commission, 331 U. S. 682, and 
rejected by the court’s decision that gave the Federal 
Power Commission jurisdiction to regulate sales in inter¬ 
state commerce of natural gas for resale. See Petitioner’s 
Brief in said case No. 733, October Term 1946, pp. 33-39. 

The “administrative actions” of the Federal Power 
Commission can have no weight. The course followed by 
the Commission is so well stated in the opinion of Com¬ 
missioner Buchanan (R. 10,932-10,946) that we do not re¬ 
peat what is said there, other than to point out that in 
Federal Power Comm. v. Panhandle Eastern Pipe Line Co. 
(1949), 337 U. S. 498, 516-17, note 25, the court mentioned 
the “uncertainty of opinion in the Commission” on this 
subject, and to the statement by this court in Peoples Nat¬ 
ural Gas Co. v. Federal Power Comm. (1942), 75 U. S. App. 
D. C. 235, 127 F. 2d 153, 155, certiorari denied 316 U. S. 700, 
where it refused to disregard the plain language of the 
Natural Gas Act because the Power Commission “at one 
time interpreted it narrowly” in the Matter of Columbian 
Fuel Corporation, G-143, 35 PUR (NS) 3, and lastly the 
conclusion reached by the Power Commission in the matter 
of Interstate Natural Gas Company (1943), 3 FPC 416, 421, 
adopting the view exactly contrary to that adopted by it 
here that sales in interstate commerce of natural gas for 
resale were not included in “production or gathering” with- 
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in the meaning of Sec. 1 (b) (Act of June 21, 1938, ch. 556, 
52 Stat. 821, 15 U. S. C. sec. 717 (b)), which of course was 
subsequently affirmed on appeal. See pages 38-42, ante. Un¬ 
der such circumstances the administrative construction can 
mean nothing. Sandford’s Estate v. Commissioner (1939), 
308 U. S. 39; Burnet v. Chicago Portrait Co. (1932), 285 
U. S. 1. 

II. THE MAJORITY OF THE FEDERAL POWER COM¬ 
MISSION HAS ERRED IN CONCLUDING THAT IT 
HAS NO JURISDICTION ON THE ALLEGED 
GROUND ITS REGULATION OVER THE SALES BY 
PHILLIPS TO THE FIVE PIPE LINE COMPANIES 
FOR RESALE WILL BE INCONSISTENT WITH OR 
A SUBSTANTIAL INTERFERENCE WITH STATE 
REGULATORY EFFORTS. 

1. As a matter of law the sales by Phillips to the five 
pipe line companies for resale are not of such char¬ 
acter to exempt them from Power Commission reg¬ 
ulation under the principle followed by the majority. 

The majority of the Commission concludes that the 
sales in interstate commerce of natural gas by Phillips to 
the. five line companies for resale are made during the 
course of production or gathering and are so closely con¬ 
nected with the local incidents of that process as to render 
rate regulation by the Commission inconsistent or a sub¬ 
stantial interference with the exercise by the affected 
States of their regulatory functions (R. 10,881). This is 
obviously based on language in Interstate Natural Gas Co. 
v. Federal Power Comm. (1947), 331 U. S. 682, 690: 

“* * * Thus, where sales, though technically con¬ 
summated in interstate commerce, are made during 
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the course of production and gathering and are so close¬ 
ly connected with the local incidents of that process as 
to render rate regulation by the Federal Power Com¬ 
mission inconsistent or a substantial interference with 
the exercise by the State of its regulatory functions, 
the jurisdiction of the Federal Power Commission does 
not attach. * * *” 

The basic error of the majority of the Commission lies 
in the fact that it assumes that the sales in interstate com¬ 
merce of natural gas to each of the five pipe line companies 
here involved for resale are “sales” of the kind the supreme 
court had in mind in the foregoing language. As a matter 
of law this is an erroneous assumption. Whatever the su¬ 
preme court might have had in mind when it mentions 
“sales, though technically consummated in interstate com¬ 
merce” et cetera simple logic decrees that it meant sales 
which the States could constitutionally regulate consistent 
with the Commerce Clause of the Federal Constitution. But 
the sales by Phillips to the five pipe line companies for 
resale cannot be regulated by the States by reason of the 
Commerce Clause of the Federal Constitution even in ab¬ 
sence of Congressional action. See pages 38-46, ante. In 
Interstate Natural Gas Co. v. Federal Power Comm. (1947), 
331 U. S. 682, it is said on this precise point at page 689: 

“In a series of decisions announced prior to the 
passage of the Act, this Court had held that, although 
Congress had not acted, the regulation of wholesale 
rates of gas and electrical energy moving in interstate 
commerce is beyond the constitutional powers of the 
states. 13 * * *” 


" 13 Missouri v. Kansas Natural Gas Co., 265 U. S. 29H (1921): Public Utilities 
Comm’n v. Attleboro Steam 8c Electric Co., 273 U. S. S3 (1927): State Corp. 
Comm’n v. Wichita Gas Co., 290 U. S. 561 (1934)/* 
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It is accordingly constitutionally impossible for the 
States to regulate the sales involved here. Ergo, the court 
could not have had in mind sales such as involved here 
when it talked about interference with the exercise by the 
States of its regulatory functions. 

The efforts of a State to conserve natural gas cannot 
be sustained where it amounts to a regulation of interstate 
commerce. Pennsylvania v. West Virginia (1923), 262 U. 
S. 553, at page 598: 

“Another consideration advanced to the same end 
is that the gas is a natural product of the state and has 
become a necessity therein, that the supply is waning 
and no longer sufficient to satisfy local needs and be 
used abroad, and that the act is therefore a legitimate 
measure of conservation in the interest of the people of 
the state. If the situation be as stated, it affords no 
ground for the assumption by the state of power to reg¬ 
ulate interstate commerce, which is what the act at¬ 
tempts to do. That power is lodged elsewhere. * * *” 

Further, as pointedly demonstrated by Commissioner 
Buchanan (R. 10,906), “local incidents” of the process of 
production or gathering are one thing, and “sales” are an¬ 
other. “Local incidents” cannot include sales in interstate 
commerce. See Interstate Natural Gas Co. v. Federal Power 
Comm., 331 U. S. 682, 690-1. 

If federal regulation can be successfully ousted under 
the present circumstances, then this Commission is ousted 
of jurisdiction in all cases involving transportation or sales 
of natural gas in interstate commerce for resale. But the 
fact is that the Commission has assumed regulatory juris¬ 
diction of sixty natural gas companies engaged in the pro¬ 
duction of natural gas, including, among the more impor- 




tant, Panhandle Eastern, Canadian River, Cities Service, 
El Paso Natural, Hope Natural, Interstate Natural, Natural 
Gas Pipeline Co. of America, and others. See facts page 
18, ante. 

The fact that Federal Power Commission regulation 
over rates would have an impact upon ‘‘production or gath¬ 
ering” or other matters on a State level, will not impair or 
preclude such federal regulation. Colorado Interstate Gas 
Co. v. Federal Power Comm. (1945), 324 U. S. 581, 603; 
Federal Power Comm. v. Hope Natural Gas Co. (1944), 320 
U. S. 591, 607-9, 612, 614; Federal Power Comm. v. East 
Ohio Gas Co. (1950), 338 U. S. 464, 473-4. 

2. The conclusion that Federal Power Commission reg¬ 
ulation will be inconsistent or a substantial inter¬ 
ference with State regulatory efforts is erroneous. 

We assert as a matter of law the “sales” involved are 
not such “sales” as fall within the foregoing language of 
the supreme court in Interstate Natural Gas Co. v. Federal 
Power Comm. (1947), 331 U. S. 682, to make applicable the 
principle that Power Commission jurisdiction is defeated 
in the event of conflict with state regulatory efforts, but 
should it be held they are, it becomes appropriate to inquire 
into what must be shown to establish the necessary conflict. 
The court said page 690-1: 

“* * * But such conflict must be clearly shown. 
Exceptions to the primary grant of jurisdiction in the 
section are to be strictly construed. It is not sufficient 
to defeat the Commission’s jurisdiction over sales for 
resale in interstate commerce to assert that in the exer- 
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cise of the power of rate regulation in such cases, local 
interests may in some degree be affected."” 


" l »Cf. Colorado Interstate Gas Co. v. Federal Power Commission, supra 

(324 U. S. at 603. 89 L. ed. 1223, 65 S. Ct. 829); Federal Power Commission 
v. Hope Natural Gas Co., 320 U. S. 591. 607-612, 88 L. ed. 333. 347, 350, 
64 S. Ct. 281 (1944)." 

In Panhandle Eastern Pipe Line Co. v. Public Service 
Commission (1951), 341 U. S. 329, regarding dual directives 
of the Michigan Commission and Federal Power Commis¬ 
sion, the court said: 

“* * * There are no opposing directives and hence 
no necessity for us to resolve any conflicting claims as 
between state and federal regulation.” 

The majority opinion here discusses the subject of the 
alleged conflict at R. 10,881-10,883. No actual conflict is 
claimed. No opposing directives are shown. The majority 
of the Commission bases their conclusions on the sole prop¬ 
osition that price for gas is related to conservation and if it 
fixed rates for sales of natural gas by Phillips to the pipe 
line companies it would limit rates to cost plus a reasonable 
return on actual investment and which would be inconsist¬ 
ent with or a substantial interference with state regulation. 
The majority opinion of the Commission reasoned the high¬ 
er the profit the more the conservation (R 10,882). Such 
alleged “conflict” is insufficient as a matter of law to meet 
the test that “conflict must be clearly shown.” 331 U. S. 682 
at 690-1. In Federal Power Commission v. Hope Natural 
Gas Company (1944), 320 U. S. 591, West Virginia argued 
against a rate reduction order of the Federal Power Com¬ 
mission directed to a natural gas company on several 
grounds stated at pages 607-609, including the proposition 
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(page 608-9) that the rate reduction would unfairly de¬ 
press the value of gas leaseholds and jeopardize policies de¬ 
signed to conserve natural gas by (1) discouraging explora¬ 
tory development for new fields, (2) hastening abandon¬ 
ment of low yield-high cost marginal wells, (3) hampering 
secondary recovery of oil.' The court refused to accept the 
various contentions of West Virginia against the rate reduc¬ 
tion order including those stated above, stating pages 613- 
14: 


“* * * Thus Congress was quite aware of the inter¬ 
ests of the producing states in their natural gas sup¬ 
plies. But it left the protection of those interests to 
measures other than the maintenance of high rates to 
private companies. If the Commission is to be com¬ 
pelled to let the stockholders of natural gas companies 
have a feast so that the producing states may receive 
crumbs from that table, the present Act must be rede¬ 
signed. * * *” 

In Colorado Interstate Gas Co. v. Federal Power Comm. 
(1945), 324 U. S. 581, it was argued in opposition to a rate 
reduction order that (page 600) the Commission had no 
power to include production or gathering facilities in a rate 
base or production or gathering expenses in operating ex¬ 
pense, since to do so would be a regulation of “production 
or gathering” contrary to Sec. 1 (b) of the Act (Act of 
June 21, 1938, ch. 556, 52 Stat. 821, 15 U. S. C. sec. 717 (b)). 
The court said (page 600) it was “precisely” the argument 
advanced by West Virginia in the Hope Case and there re¬ 
jected, and after another review of the contention rejected 
it again, and said the Commission could reflect the produc- 


*See also contentions of West Virginia in the Hope Case as they appear in a 
summary of arguments of counsel prepared by the editorial staff in reporting 
the case in 88 L. cd. 333 at 339-40. 



tion and gathering facilities and expenses in determining 
rates subject to its jurisdiction. It is said page 603: 

“That treatment of producing properties and gath¬ 
ering facilities has of course an indirect effect on them. 

* * *” [Emphasis ours.] 

In Interstate Natural Gas Co. v. Federal Power Comm. 
(1947), 331 U. S. 682, the same arguments as to alleged 
effect of Federal Power Commission jurisdiction on state 
conservation efforts were presented to it by the State of 
Oklahoma (see 91 L. ed. 1742 at 1744), but obviously were 
not accepted since the court sustained Commission juris¬ 
diction over the sales there involved. In any event, unless 
and until the Commission has fixed a rate which “conflicts” 
with state conservation efforts, we are simply talking in 
the realm of hypothesis and speculation, and no sufficient 
conflict is shown to prevent Power Commission jurisdiction 
as shown as a matter of law. 

In any event, the record fails to show existence of any 
“conflict” in fact. The Federal Power Commission has regu¬ 
lated Panhandle Eastern Pipe Line Company, which pro¬ 
duces gas in Texas and Oklahoma, Canadian River Gas 
Company, Natural Gas Pipe Line Company of America and 
Cities Service Gas Company, all of which produce gas in 
Texas, and Southern Union Gas Company and El Paso Gas 
Company, which produces gas in New Mexico (R. 4511-12; 
5606-7; 5602-5). No “conflict” with regulatory efforts of the 
States of Texas, New Mexico and Oklahoma was shown or 
claimed, and the state witnesses so testified (R. 3764-3773; 
3864-67; 4085; 4090-2; 4097-9; 4100, 4111, 4113, 4115-6; 4253). 
The most claimed by Mr. Jones of the Oklahoma Com¬ 
mission was that Power Commission regulation of rates 


“might” conflict with its orders fixing a minimum price 
(7-cents Mcf) at the wellhead in the Guymon-Hugoton 
Field (R. 4533) but conceded if the Power Commission 
fixed a rate in excess of that minimum there would be no 
conflict 1 (R. 4539-40). 

Commissioner Murray of Texas claimed no authority 
for the Texas Commission to fix a minimum price of gas and 
said that “we don’t want it” (R. 3739). Mr. Baumel of 
Texas recognized lack of such power in its Commission 
and admitted lack of any basis for conflict (R. 4286). New 
Mexico had never fixed a minimum price at the wellhead 
(R. 4063). Further, Commissioner Murray stated price 
would affect state conservation efforts only if they were 
unduly depressed (R. 3723). Baumel based his answers on 
price and conservation on an assumption the price would 
be so low that costs could not be met (R. 4228) and then 
stated he believed the Federal Power Commission rate and 
other regulation to be fair (R. 4231). Mr. Spurrier said a 
“profit was necessary; it should not be exorbitant” but 
could not say how much profit was necessary or what was 
“exorbitant” (R. 4126; 4134). Capshaw said there must be 
a “sufficient price” to justify drilling in marginal acreage 
wells but could not specify the price (R. 4717) but that it 
was not the most important factor to be considered. There 
were others (R. 4723-4). 

The availability of markets through the construction 
of interstate pipe lines, and not price, was responsible in 

1 The 7-cent minimum is met when 3-cents of liquid hydrocarbons are extracted 
from each Mcf and the residue sold for any price in excess of 4-cents Mcf. 
Sales by Phillips to Panhandle Eastern at Hansford Plant, which includes gas 
originating in Oklahoma, at 4.67-cents Mcf have not l>ecn declared to l>e in 
violation of law. See Exhibit 120-A. Sales to Michigan-Wisconsin in 1950 are 
at an average 8.17-cents Mcf. See page 28. ante. 
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a large part for use of casing head or dry gas that might 
otherwise be flared (R. 3798; 4105; 4180). 

Thus, it is apparent that even the assumption that 
Power Commission rate regulation will affect conservation 
is based on sheer speculation and hypothesis itself. No one 
could say what price level was necessary, especially when 
consideration is given the important part played by avail¬ 
ability of markets. The lower the price the greater the 
demand and utilization of gas which avoids flaring. Yet, as 
the demand grows the price tends to rise. One is depend¬ 
ent upon the other, and on the present record one can only 
speculate as to what price will insure maximum conserva¬ 
tion and whether any rate fixed by the Power Commission 
would not enable such price to be achieved. In any event, 
the evidence falls far short of “clearly” showing a conflict, 
which is the standard imposed by the supreme court in 
Interstate Natural Gas Co. v. Federal Power Comm. (1947), 
331 U. S. 682, 690-1. 

III. THE NEED OF THE ULTIMATE CONSUMER FOR 
PROTECTION. 

In Interstate Natural Gas Co. v. Federal Power Comm. 
(1947), 331 U. S. 682, in speaking about the sales of natural 
gas in the field by Interstate to three pipe line companies 
who in turn carried the gas to markets in other states, the 
court said page 693: 

“* * * All the gas sold in these transactions is des¬ 
tined for consumption in States other than Louisiana. 
Unreasonable charges exacted at this stage of the inter¬ 
state movement become perpetuated in large part in 
fixed items of costs which must be covered by rates 
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charged subsequent purchasers of the gas, including 
the ultimate consumer. It was to avoid such situations 
that the Natural Gas Act was passed.” 

Protection of the ultimate consumer and not the inter¬ 
mediate utility was the manifest purpose of the Act. Missis¬ 
sippi River Fuel Corp. v. Federal Power Comm. (1941), 
(C. A. 8) 121 F. 2d 159, 164; Federal Power Comm. v. Hope 
Natural Gas Co. (1944), 320 U. S. 591. 

The ultimate customers here need protection. We have 
outlined facts (pages 24 to 29, ante) showing the rela¬ 
tions between Phillips and Michigan-Wisconsin Pipe Line 
Company, which supplies the principal cities in Wisconsin, 
and briefly summarize them here. We show how the price 
of gas to the pipe line company was raised from 5-cents 
Mcf to S 1 /^-cents Mcf before any gas was ever delivered. 
This was done when Phillips, following a scheme planned 
in advance, took advantage of its monopolistic position and a 
contract provision enabling it to cancel if the pipe line 
company could not make delivery of gas east of the Missouri 
River by a certain date. The pipe line company had some 
160 miles of pipe in the ground, at a cost of about $8,000,000 
(R. 2104), out of the 455.5 miles to the first point of delivery. 
Facing such a situation, an amendatory contract was en¬ 
tered into on August 9,1948 extending the time for delivery 
of the gas but increasing and calling for an increase in the 
price from 5 to 8^-cents Mcf plus the dedication of a small 
amount of additional reserves. The president of Phillips 
admitted the SVo-cent price “might have been” the highest 
contract price ever received by Phillips in any contract of 
sale to an interstate pipe line (R. 505). Based on volume of 
gas delivered for the whole system in 1950 (77,153,738 Mcf, 


—page 7, ante), the increase of 3^-cents Mcf amounts to 
$2,700,830. The increase in income to the company over 
the life of the contract is from 15 to 20 million dollars, al¬ 
though at 5-cents Mcf Phillips expected to earn a return of 
9.5%, while at 8Mi-cents it would be 13.76%. Exhibits 
offered in the record also showed that for the year ended 
December 31, 1950 Phillips earned a return in excess of 
16.5% on a rate base including net investment plus an al¬ 
lowance for materials and supplies and working capital. 
Subsequent contracts were entered into whereby the cost 
of gas to Michigan-Wisconsin would nearly be doubled 
over that called for in the original contract. The record 
shows that Michigan-Wisconsin pays more for gas than any 
of the other four pipe line companies here involved. The 
exact figures for 1950 show Michigan-Wisconsin paid an 
average price of 8.17-cents Mcf while the rest pay from 2.45- 
cents Mcf to a high of 5.05-cents Mcf. We ask why the 
discrimination? 




$ 
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CONCLUSION 

For the reasons stated, we respectfully submit that the 
court should reverse the order of the Federal Power Com¬ 
mission here under review and order the cause remanded 
to said Commission with directions that it proceed to de¬ 
termine whether rates for natural gas sold by Phillips 
Petroleum Company to the five pipe line companies here 
involved are unjust, unreasonable, unduly discriminatory or 
preferential and, if so, to prescribe rates that are not. 

Respectfully submitted, 

Vernon W. Thomson 

Attorney General of Wisconsin 

Stewart G. Honeck 

Deputy Attorney General of Wisconsin 
State Capitol, Madison, Wisconsin 

Attorneys for Petitioner, State of Wisconsin 

William E. Torkelson, Chief Counsel 

Public Service Commission of Wisconsin 
1 West Wilson Street, Room 734 
Madison, Wisconsin 

Attorney for Petitioner, Public Service 
Commission of Wisconsin 


April 22, 1952. 
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APPENDIX 

Material portions from the Natural Gas Act (15 U. S. C. 

sec. 717-717w, 52 Stat. 821): 

“SECTION 1. (a) As disclosed in reports of the Fed¬ 
eral Trade Commission made pursuant to Senate Res¬ 
olution 83 (Seventieth Congress, first session) and 
other reports made pursuant to the authority of Con¬ 
gress, it is hereby declared that the business of trans¬ 
porting and selling natural gas for ultimate distribu¬ 
tion to the public is affected with a public interest, 
and that Federal regulation in matters relating to the 
transportation of natural gas and the sale thereof in 
interstate and foreign commerce is necessary in the 
public interest. 

“(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use, and to nat¬ 
ural-gas companies engaged in such transportation or 
sale, but shall not apply to any other transportation 
or sale of natural gas or to the local distribution of 
natural gas or to the facilities used for such distribu¬ 
tion or to the production or gathering of natural gas. 

“SECTION 2. When used in this act, unless the con¬ 
text otherwise requires— 

“(1) ‘Person’ includes an individual or a corporation. 

“(2) ‘Corporation’ includes any corporation, joint- 
stock company, partnership, association, business trust, 
organized group of persons, whether incorporated or 
not, receiver or receivers, trustee or trustees of any 
of the foregoing, but shall not include municipalities 
as hereinafter defined. 
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“(3) ‘Municipality' means a city, county, or other 
political subdivision or agency of a State. 

“(4) ‘State’ means a State admitted to the Union, 
the District of Columbia, and any organized Territory 
of the United States. 

“(5) ‘Natural gas’ means either natural gas unmixed, 
or any mixture of natural and artificial gas. 

“(6) ‘Natural-gas company’ means a person engaged 
in the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such gas 
for resale. 

“(7) ‘Interstate commerce’ means commerce between 
any point in a. State and any point outside thereof, or 
between points within the same State but through 
any place outside thereof, but only insofar as such 
commerce takes place within the United States. 

“(8) ‘State commission’ means the regulatory body of 
the State or municipality having jurisdiction to regu¬ 
late rates and charges for the sale of natural gas to 
consumers within the State or municipality. 

“ (9) ‘Commission’ and ‘Commissioner’ means the Fed¬ 
eral Power Commission, and a member thereof, res¬ 
pectively.” 


/ 
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STATEMENT OF QUESTIONS PRESENTED 

1. Is Phillips Petroleum Company a “natural-gas com¬ 
pany” as defined by Section 2(6) of the Natural Gas 
Act (Act of June 21, 1938, Ch. 556, § 2, 52 Stat. 821, 
U.S.C. Title 15, § 717a (6))? 

2. Where a corporation is engaged in carrying natural 
gas in pipe lines from wells in Oklahoma, Texas, and 
New Mexico, some of which it purchases from others 
in the field and some of which it produces itself, to 
gasoline plants located in Texas and New Mexico, 
where the gas is processed and then delivered to pipe 
line companies which in turn carry the gas in pipe lines 
to markets in states other than those above mentioned, 
is such company subject to regulation by the Federal 
Power Commission under the provisions of the Natu¬ 
ral Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 
821, U.S.C. Title 15, §717)? 

3. Does the exemption provision of the Natural Gas Act, 
Section 1 (b) (Act of June 21, 1938, Ch. 556, § 1, 52 
Stat. 821, U.S.C. Title 15, § 717(b)), relating to “pro¬ 
duction or gathering of natural gas,” prevent the Fed¬ 
eral Power Commission from exercising jurisdiction 
in this case in view of the applicable facts presented? 
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Petitioner, 
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Federal Power Commission, et al., 


Respondents. 


REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The City of Milwaukee, a municipal corporation, filed 
a petition under Section 19 of the Natural Gas Act (Act 
of June 21, 1938, Ch. 556, § 19, 52 Stat 831, U.S.C. Title 
15, § 717r(a) and (b)) to review and set aside an order of 
the Federal Power Commission (referred to as “Com¬ 
mission”) dated August 16, 1951, and issued by the Com¬ 
mission on August 22, 1951, in connection with the Com¬ 
mission’s Opinion No. 217 and its order terminating the 
proceedings initiated by said Commission’s order of 
October 28, 1948, and from an order of the Commission 
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denying the petition and application of the above named 
petitioner, the City of Milwaukee, for rehearing, which 
latter order was dated September 27, 1951, and issued by 
the Commission on September 28, 1951, all of which were 
and occurred in a proceeding entitled “In the Matter of 
Phillips Petroleum Company,” Docket No. G-1148, be¬ 
fore the Federal Power Commission. 

For the year 1950 (the entire 12-months period), 
natural gas purchased by the City of Milwaukee for its 
own use from the Milwaukee Gas Light Company, the 
local utility, excluding that used for schools, totaled 12,- 
963,800 cubic feet, for which the City of Milwaukee paid 
to the Milwaukee Gas Light Company approximately 
$14,299.67 (R. Vol. 6, p. 2718). Milwaukee Gas Light 
Company purchases its natural gas from Michigan-Wis- 
consin Pipe Line Company, which in turn purchases gas 
from Phillips Petroleum Company. 


STATEMENT OF THE CASE 


1. The parties involved. 

Pursuant to order of the above Court, several petitions 
filed by the State of Wisconsin, the Public Service Com¬ 
mission of Wisconsin, the City of Detroit, Michigan, the 
City of Kansas City, Missouri, and the County of Wayne, 
Michigan, were consolidated with the petition of the in¬ 
stant petitioner, the City of Milwaukee. 

The City of Milwaukee was and now is a municipal 
corporation organized and existing under and by virtue of 
the laws of the State of Wisconsin, and derives its power 
from the State of Wisconsin, and from the acts of the 
Legislature of such state. Among its powers, it has a 
right to be represented by counsel in matters which in¬ 
volve the public interest. 

2. Material facts. 

The principal question which the Court is called upon 
to resolve is whether Phillips Petroleum Company is 
engaged in the transportation of natural gas in interstate 
commerce or the sale of natural gas in interstate com¬ 
merce for resale under the provisions of the Natural Gas 
Act (Act of June 21, 1938, Ch. 556, 52 Stat. 821, U.S.C. 
Title 15, § 717). The company is the largest producer of 
natural gas in the United States (R. Vol. 12, p. 5746). 
Phillips Petroleum Company’s total sales of natural gas 
during the years 1949 and 1950 were 416,273,797 Mcf 
and 499,699,396 Mcf, respectively (Exhibit 54, R. Vol. 
19, p. 7800). 

Phillips Petroleum Company sells and delivers natural 
gas to Michigan-Wisconsin Pipe Line Company in the 
State of Texas under the terms of the contracts in Exhibit 


4 


4 


11 (11 -A, R. Vol. 16, p. 6841). Michigan-Wisconsin 
Pipe Line Company owns and operates a natural gas 
pipe line system extending from the point of connection 
with facilities owned and operated by Phillips Petroleum 
Company as showm on Exhibit 45-A (R. Vol. 17, p. 7339), 
through the states of Oklahoma, Kansas, Missouri, Iowa, 
Illinois, Indiana, Wisconsin, and Michigan. Phillips 
Petroleum Company is the sole supplier of the gas require¬ 
ments of Michigan-Wisconsin. All of the gas sold and de¬ 
livered by Michigan-Wisconsin for ultimate public con¬ 
sumption is sold in the states of Missouri, Iowa, Wiscon¬ 
sin, and Michigan, including th cities of Milwaukee, 
Wisconsin, and Detroit, Michigan (R. Vol. 12, pp. 5487- 
5496). 

There is a continuous movement of the volumes of 
natural gas delivered by Phillips Petroleum Company to 
Michigan-Wisconsin through the lines of Michigan-Wis¬ 
consin and the lines of connecting companies to the areas 
of ultimate consumption in the states specified above, with 
the exception of a part of the gas destined for the Detroit, 
Michigan, area which is placed in underground storage 
in storage fields located in the State of Michigan prior to 
consumption. (R. Vol. 12, pp. 5487-5496). 

Phillips Petroleum Company sells and delivers natural 
gas to other pipe lines, and there is a continuous and un¬ 
interrupted flow of natural gas from the points of delivery 
to interstate pipe lines by Phillips Petroleum Company to 
points of ultimate consumption in states other than the 
states in which the gas is produced. 
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STATUTES AND RULES AND REGULATIONS 
OF THE FEDERAL POWER COMMISSION 

INVOLVED 

The statute involved is the Natural Gas Act, particular¬ 
ly Section 1 (b), Section 2(3), (6), and (7), and Section 
19 (Act of June 21, 1938, Ch. 556, § 1, { 2, and § 19, 52 
Stat. 821, 831, U.S.C. Title 15, § 717, § 717(b), § 717a(3), 
(6), and (7), and § 717r(a) and (b)), which provide: 

“NECESSITY FOR REGULATION OF 
NATURAL-GAS COMPANIES. 

“Section 1. * * * 

“(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use, and to natu- 
• ral-gas companies engaged in such transportation or 
sale, but shall not apply to any other transportation or 
sale of natural gas or to the local distribution of 
natural gas or to the facilities used for such distribu¬ 
tion or to the production or gathering of natural gas. 

“Sec. 2. When used in this act, unless the context 

otherwise requires— 

« * * * 

“(3) ‘Municipality’ means a city, county, or other 
political subdivision or agency of a State. 

“(6) ‘Natural-gas company’ means a person en¬ 
gaged in the transportation of natural gas in inter¬ 
state commerce, or the sale in interstate commerce of 
such gas for resale. 

“(7) ‘Interstate commerce’ means commerce be¬ 
tween any point in a State and any point outside there¬ 
of, or between points within the same State but 
through any place outside thereof, but only insofar 
as such commerce takes place within the United 
States. 

it * * * 
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“REHEARINGS; COURT REVIEW 

OF ORDERS 

“Sec. 19. (a) Any person, State, municipality, or 
State commission aggrieved by an order issued by the 
Commission in a proceeding under this act to which 
such person, State, municipality, or State commission 
is a party may apply for a rehearing within thirty 
days after the issuance of such order. * * * ” 

STATEMENT OF POINTS 

I. 

Proceeding is to review the order of the Federal Power 
Commission refusing to assume jurisdiction over Phillips 
Petroleum Company as a “natural-gas company’ 7 as de¬ 
fined by Section 2(6) of the Natural Gas Act (Act of 
June 21, 1938, Ch. 556, § 2, 52 Stat. 821, U.S.C. Tide 15, 
§ 717a(6)), and particularly by its refusal to assume 
jurisdiction over sales of natural gas by Phillips Petro¬ 
leum Company to several pipe line companies. 

II. 

Congress intended that the Natural Gas Act (Act of 
June 21, 1938, 52 Stat. 821, Ch. 556, U.S.C. Title 15, 
§ 717) was to fill the “gap” created by decisions of the 
Supreme Court in several cases. 

III. 

The sales of natural gas by Phillips Petroleum Com¬ 
pany to the five pipe line companies, involving as they do 
enormous amounts of gas, are transactions national and 
not local in character, and hence beyond the constitutional 
power of the states’ regulation even in the absence of con¬ 
gressional action. 
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IV. 

Because states cannot constitutionally regulate the sales 
by Phillips Petroleum Company to the several pipe lines, 
such sales cannot fall within the language of “production 
or gathering” as it appears in Section 1 (b) (Act of June 
21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717(b)); the United States Supreme Court so held in 
Interstate Natural Gas Company v. Federal Power Com¬ 
mission, 331 U.S. 682, 690, 91 L. ed. 1742 (1947). 

V. 

The sales of natural gas by Phillips Petroleum Com¬ 
pany to the five pipe line companies and transportation 
of gas are subject to the Federal Power Commission’s 
jurisdiction by reason of the provisions of Section 1(b) 
of the Natural Gas Act (Act of June 21, 1938, Ch. 556, 
§ 1, 52 Stat. 821, U.S.C. Title 15, § 717(b)). Existence of 
either such sales or such transportation makes Phillips 
Petroleum Company a “natural-gas company” as defined 
in Section 2(6) of the Natural Gas Act (Act of June 21, 
1938, Ch. 556, § 2, 52 Stat. 821, U.S.C. Title 15, § 717a 
( 6 )). 


SUMMARY OF ARGUMENT 

The decision of the United States Supreme Court in 
Interstate Natural Gas Company v. Federal Power Com¬ 
mission, 331 U.S. 682, 690, 91 L. ed. 1742 (1947), has 
removed from the area of debate and contention the inter¬ 
pretation of Section 1 (b) of the Natural Gas Act (Act of 
June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717 (b)) and has conclusively resolved the jurisdictional 
issues in the present case. Interstate Natural Gas Com- 
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pany took the position in its brief that a sale is not in inter¬ 
state commerce where one surrenders title and possession 
wholly within the state of production even though subse¬ 
quent transportation is probably contemplated and actu¬ 
ally takes place. This contention was rejected by the 
Court, which concluded that the sales there were in inter¬ 
state commerce. 

Phillips Petroleum Company apparently recognizes 
that the sales of natural gas by it to the five pipe line com¬ 
panies are sales of natural gas in interstate commerce for 
purposes of resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use. The 
Federal Power Commission also correctly determined 
that the movement of natural gas by Phillips Petroleum 
Company to the points of sale to the five pipe line com¬ 
panies involved constitutes transportation of natural gas 
in interstate commerce as a matter of law. Such sales and 
transportation by Phillips Petroleum Company are each 
subject to the Commission’s jurisdiction by reason of the 
provisions of Section 1 (b) of the Natural Gas Act (Act 
of June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 
15, § 717(b)). 

The basic purpose of the Natural Gas Act (Act of June 
21, 1938, Ch. 556, 52 Stat. 821, U.S.C. Title 15, § 717) 
was to fill the “gap” created by the decisions of the Su¬ 
preme Court in several cases to the effect that states could 
not constitutionally regulate sales of wholesale quantities 
of natural gas (not local in character) in interstate com¬ 
merce for purposes of resale even in the absence of con¬ 
gressional action. Congress did not intend that there be 
a “vacuum” respecting regulatory authority in instances 
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such as the one applicable here to Phillips Petroleum 
Company. 

Because the states cannot constitutionally regulate the 
sales by Phillips Petroleum Company to the five pipe line 
companies, such sales cannot fall within the language of 
“production or gathering,” part of Section 1 (b) of the 
Natural Gas Act (Act of June 21, 1938, Ch. 556, § 1, 
52 Stat. 821, U.S.C. Title 15, § 717(b)); this was the 
Supreme Court’s conclusion in Interstate Natural Gas 
Company v. Federal Power Commission, 331 U.S. 682, 
690,91 L. ed. 1742 (1947). 

There is no conflict with state jurisdiction or regulation, 
and the determination of the Federal Power Commission 
that the sales by Phillips Petroleum Company to the five 
pipe line companies are so closely connected with the local 
incidents of “production or gathering” as to render rate 
regulation by it inconsistent with or in substantial con¬ 
flict with the exercise by the states of Oklahoma, Texas, 
and New Mexico of their regulatory functions is clearly 
erroneous as a matter of law. 
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ARGUMENT 

I. 

PHILLIPS PETROLEUM COMPANY IS A NATU¬ 
RAL GAS COMPANY WITHIN THE MEAN¬ 
ING OF THE NATURAL GAS ACT 

A. The Interstate Case is Controlling Here. 

Interstate Natural Gas Company v. Federal Power 
Commission, 331 U.S. 682, 91 L. ed. 1742 (1947), has 
removed from the area of debate or controversy the mean¬ 
ing of Section 1(b) of the Act (Act of June 21, 1938, Ch. 
556, § 1, 52 Stat. 821, U.S.C. Title 15, § 717(b)), and that 
case has conclusively resolved the jurisdictional issues in 
the present case in favor of the contentions of petitioner. 

In the Circuit Court of Appeals decision (156 F. 2d 
949), speaking of the facts in the Interstate case, the Court 
said, at page 953: 

“ * * * it seems clear to us that it would be difficult 
to find a case falling more clearly within both the 
purpose and the language of the act. * * * ” 

With the added benefit of the United States Supreme 
Court’s decision construing the Natural Gas Act (Act of 
June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717), in the light of the Interstate facts, we submit that 
the Circuit Court’s difficulty in finding a clearer case has 
been surmounted here. It is a fundamental rule of statu¬ 
tory construction that a decision construing a statute be¬ 
comes an integral part of the statute itself. Gulf, C. S. 
F. R. Co., v. Moser, 275 U.S. 133, 48 S. Ct. 49 (1927). 
Thus Section 1 (b) of the Natural Gas Act (Act of June 
21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717(b)) has been implemented and given vitality by 
the Interstate decision. 
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Even a cursory reading of the opinion discloses that the 
crucial facts upon which the decision is based are common 
to both the Interstate and the Phillips cases. While there 
are some minor points of difference, they consist of facts 
which were deemed irrelevant to the issue, and were dis¬ 
missed from consideration in the Court’s reasoning. Such 
minor factual differences do not, however, upset the ap¬ 
plication of the rule of Interstate here, since it is appro¬ 
priately applicable. 

1. The Sales Involved Were in Interstate Commerce. 

Speaking of the issues in Interstate, the Court said, at 
page 684: 

“The issue of this case involves the jurisdiction of 
the Federal Power Commission to regulate sales 
made in the field by [Interstate] to * * * pipe-line 
companies, each of which transports the gas so pur¬ 
chased to markets in States other than [state of pro¬ 
duction]. * * * ” (Emphasis ours.) 

The Court stated further, at page 687: 

“[Interstate] has raised two issues: First, it is con¬ 
tended, the sales are not ‘in interstate commerce.’ 
Second, the sales are a part of ‘production or gather¬ 
ing’ and hence not within the Commission’s power of 
regulation.” 

Interstate took the position in its brief that a sale is not 
in interstate commerce where one surrenders title and 
possession wholly within a state of production, even though 
subsequent transportation is “probable, contemplated, and 
really takes place.” That contention was decisively dis¬ 
posed of when the Court said, at page 687: 

“We have no doubt that the sales are in interstate 
commerce. * * * ” 






and then proceeded to state the findings of the Commis¬ 
sion which it deemed supported that determination. The 
Court summarized its conclusion by declaring, commenc¬ 
ing at page 687: 

“Under the circumstances described by the Com¬ 
mission, it is clear that the sales in question were quite 
as much in interstate commerce as they would have 
been had the pipes of the petitioner crossed the state 
line before reaching the points of sale. * * * ” 

Phillips Petroleum Company apparently concedes, and 
the Federal Power Commission correctly states in its 
Opinion No. 217, that the sales of natural gas by Phillips 
Petroleum Company to the five pipe line companies in¬ 
volved are sales of natural gas in interstate commerce for 
purpose of resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use. The 
Commission also correctly concluded that the movement 
of natural gas by Phillips Petroleum Company to the 
points of sale to the five pipe line companies involved con¬ 
stitutes transportation of natural gas in interstate com¬ 
merce as a matter of constitutional law. 

We respectfully submit that the sales and transportation 
by Phillips Petroleum Company are each subject to the 
Federal Power Commission’s jurisdiction by reason of 
the provisions of Section 1 (b) of the Natural Gas Act 
(Act of June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. 
Title 15, § 717(b)). The existence of such sales or such 
transportation makes Phillips Petroleum Company a “na¬ 
tural-gas company” as defined in Section 2(6) of the 
Natural Gas Act (Act of June 21, 1938, Ch. 556, § 2, 52 
Stat. 821, U.S.C. Title 15, § 717a (6)). 

Section 1 (b) applies to three separate elements: 

(1) The transportation of natural gas in interstate 
commerce. 
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(2) Its sale in interstate commerce for resale. 

(3) Natural gas companies engaged in such transpor¬ 
tation or sale. 

The transportation and sale of natural gas are viewed 
as separate subjects of regulation. They have independent 
and equal significant status in the Natural Gas Act (Act 
of June 21, 1938, Ch. 556, 52 Stat. 821, U.S.C. Tide 15, 
§ 717). The Federal Power Commission erred as a mat¬ 
ter of law in failing to find out that, by virtue of the fore¬ 
going circumstances, Phillips Petroleum Company is a 
“natural-gas company” and therefore subject to its juris¬ 
diction in the respects provided for in the Natural Gas 
Act (Act of June 21, 1938, Ch. 556, 52 Stat. 821, U.S.C. 
Title 15, § 717). As a matter of law, the sales in question 
are not part of “production or gathering” within the mean¬ 
ing of Section 1(b) of the Natural Gas Act (Act of June 
21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717(b)), and when the Federal Power Commission so 
concluded it was in error. This contention is established 
beyond all doubt by the decisions of the Court of Appeals 
for the Fifth Circuit, and the United States Supreme 
Court In the Matter of Interstate Natural Gas Company 
v. Federal Power Commission (C.C.A. 5) 156 F. 2d 949 
(1946); Interstate Natural Gas Co. v. Federal Power 
Commission , 331 U.S. 682, 91 L. ed. 1742 (1947). 

The citations applicable hereto determine as a matter 
of law that the sales of natural gas in interstate commerce 
for purpose of resale are not included in the phrase “pro¬ 
duction or gathering” contained in Section 1 (b) (Act of 
June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717(b)). The same legal principle emanates from the 
decision in Peoples Natural Gas Co. v. Federal Power 
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Commission (U.S. App. D.C.) 127 F. 2d 153, hearing 
denied 127 F. 2d 157, certiorari denied 316 U.S. 700 
(1942). 


B. Objective of Natural Gas Act. 

The basic purpose of the Natural Gas Act (Act of June 
21, 1938, Ch. 556, 52 Stat. 821, U.S.C. Title 15, § 717) 
was to fill the “gap” created by the decisions of the Su¬ 
preme Court in Missouri v. Kansas Natural Gas Co., 
265 U.S. 298, 68 L. ed. 1027 (1924), Public Utilities Com¬ 
mission v. Attleboro Steam & Electric Co., 273 U.S. 83, 
71 L. ed. 549 (1927), and State Corp. Commission v. 
Wichita Gas Co., 290 U.S. 561, 78 L. ed. 500 (1934), to 
the effect that the states could not constitutionally regulate 
sales of wholesale quantities of natural gas (not local in 
character) in interstate commerce for purposes of resale 
even in the absence of congressional action. 

It is inconceivable, therefore, that Congress intended 
there be a “vacuum” with reference to regulatory author¬ 
ity by the Federal Power Commission in situations akin 
to the one in the instant proceedings, and that a large seller 
of natural gas, such as Phillips Petroleum Company, to 
pipe lines should be exempt from regulation under the 
provisions of the Natural Gas Act (Act of June 21, 1938, 
Ch. 556, 52 Stat. 821, U.S.C. Title 15, § 717). Neverthe¬ 
less, the conclusions reached by the Federal Power Com¬ 
mission produce that result and would deny adequate 
regulatory protection to the consumer. 

Since states cannot regulate sales of wholesale quantities 
of natural gas (not local in character), the sales of natural 
gas by Phillips Petroleum Company to the five pipe line 
companies (i.e., Michigan-Wisconsin Pipe Line Com- 
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pany, El Paso Natural Gas Company, Panhandle Eastern 
Pipe Line Company, Independent Natural Gas Company 
for Northern Natural Gas Company, and Cities Service 
Gas Company) for purposes of resale (involving as they 
do enormous quantities of gas and being the sole supplier 
of gas for distributing companies located in distant states), 
are transactions national, and not local, in character, and 
therefore beyond the constitutional power of the states’ 
regulation even in the absence of congressional action. 

Because states cannot constitutionally regulate the sales 
by Phillips Petroleum Company to the five pipe line com¬ 
panies, such sales cannot be held to fall within the language 
of “production or gathering” of Section 1 (b) (Act of 

June 21, 1938, Ch. 556, § 1, 52 Stat. 821, U.S.C. Title 15, 
§ 717(b)) ; the Supreme Court so concluded in Interstate 
Natural Gas Company v. Federal Power Commission, 

331 U.S. 682, 690, 91 L. ed. 1742 (1947). 

The case of Cities Service Gas Co. v. Peerless Oil & 
Gas Co., 340 U.S. 179, 95 L. ed. 190 (1950), cannot in any 
way be construed as holding that the states can now con¬ 
stitutionally regulate the sales by Phillips Petroleum 
Company in interstate commerce to the five pipe line 
companies involved here for purposes of resale. 

C. No Conflict with State Jurisdiction or Regulation. 

The determination of the Federal Power Commission 
that the sales by Phillips Petroleum Company to the five 
pipe line companies are so closely connected with the local 
incidents of “production or gathering” as to render rate 
regulation by it inconsistent with or a substantial conflict 
with the exercise by the states of Oklahoma, Texas, and 
New Mexico of their regulatory functions is clearly erro- 



neous as a matter of law. It is predicated upon an erro¬ 
neous assumption that those states could in any event 
regulate the sales in question. As a matter of constitu¬ 
tional law, such a conclusion is untenable. 

In Interstate Natural Gas Co. v. Federal Power Com¬ 
mission, 331 U.S. 682, 91 L. ed. 1742 (1947), the Supreme 
Court referred to the subject of conflict between the Com¬ 
mission and state regulation at pages 690 to 692, inclusive, 
of 331 U.S. The Supreme Court said, among other things, 
at pages 690-691: 

“ * * * But such conflict must be clearly shown. 
Exceptions to the primary grant of jurisdiction in the 
section are to be strictly construed. It is not sufficient 
to defeat the Commission’s jurisdiction over sales for 
resale in interstate commerce to assert that in the exer¬ 
cise of the power of rate regulation in such cases, local 
interests may in some degree be affected.” (Emphasis 
ours.) 

The Court concluded, at pages 691-692: 

“ * * * We do not suggest that the jurisdiction of 
the Commission in any case is to be determined by the 
resistance or lack of resistance on the part of the 
State to federal regulation. But in evaluating the 
Company’s contention that the State’s powers have 
been invaded, we regard it as a matter of some sig¬ 
nificance that although the State has freely exercised 
its regulatory powers over the production and gather¬ 
ing of natural gas, there is no evidence of any conflict, 
present or threatened, in the performing of those 
functions by the State with the exercise of the juris¬ 
diction of the Federal Power Commission in this 
case.” (Emphasis ours.) 

The law is w’ell settled that no conflict between state 
and federal regulation is to be found to exist unless such 
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conclusion is imperative. In Kelly v. Washington, 302 
U.S. 1, 10, 82 L. ed. 3 (1937), the Supreme Court noted: 

“ * * * The principle is thoroughly established that 
the exercise by the State of its police power, which 
would be valid if not superseded by Federal action, 
is superseded only where the repugnance or conflict 
is so ‘direct and positive’ that the two acts cannot ‘be 
reconciled or consistently stand together.’ * * * ” 

CONCLUSION 

For the reasons stated above, we respectfully submit 
that the order of the Federal Power Commission under 
review should be reversed. 

Respectfully submitted, 

Walter J. Mattison, City Attorney 
of the City of Milwaukee 

Harry G. Slater, 

First Assistant City Attorney, 

Attorneys for Petitioner, 

City of Milwaukee. 

801 City Hall 
Milwaukee 2, Wisconsin 


April 11, 1952. 
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STATEMENT OF QUESTIONS PRESENTED 

Is Phillips Petroleum Company a “natural-gas com¬ 
pany ’ ’ as defined by Section 2(6) of the Natural Gas 
Act (Act of June 21, 1938, Ch. 556, § 2, 52 Stat. 821, 
U. S. C. Title 15, § 717 a(6))? 

Where a corporation is engaged in carrying natural 
gas in pipe lines from wells in Oklahoma, Texas, awd 
New Mexico, some of which it purchases from others in 
the field and some of which it produces itself, to gaso¬ 
line plants located in Texas and New Mexico, where 
the gas is processed and then delivered to pipe line 
companies which in turn carry the gas in pipe lines to 
markets in states other than those above mentioned, 
is such company subject to regulation by the Federal 
Power Commission under the provisions of the Natural 
Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 821, 
U. S. C- Title 15, § 717) ? 

Does the exemption provision of the Natural Gas Act, 
Section 1(b) (Act of June 21,1938, Ch. 556, § 1, 52 Stat. 
821, U. S. C. Title 15, § 717 (b)), relating to “produc¬ 
tion or gathering of natural gas,” prevent the Federal 
Power Commission from exercising jurisdiction in this 
case in view of the applicable facts presented? 
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City of Detroit, a Municipal Corporation, 

Petitioner , 
vs. 

Federal Power Commission, et al.. 

Respondents 

- ♦ - 

REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 

- ♦ - 

BRIEF FOR PETITIONER 

- * - 

JURISDICTIONAL STATEMENT 

The City of Detroit, a municipal corporation of the State 
of Michigan, (City), filed a petition pursuant to the pro¬ 
visions of Section 19(B) of the Natural Oas Act of June 
21, 1938, Ch. 556, §19, 52 Stat 831, U. S. C. Title 15, 
§717r (a) and (b), and pursuant to Sec. 10 of the Admin¬ 
istrative Procedure Act, 5 U. S. C. A. §1009, to review and 
set aside an Order of the Federal Power Commission 



(Commission) dated August 16, 1951, and issued by the 
Commission on August 22, 1951, in connection with the 
Commission’s Opinion No. 217, and its Order terminating 
the proceedings in Docket No. G-1148, which proceedings 
had been begun on October 28, 1948; and from an Order 
of the Commission denying Petitioner’s Application for 
Rehearing on the 19th day of September, 1951, and within 
the time prescribed by the statute, the City had filed a 
petition for rehearing with the Commission (Vol. 31, p. 
11,032). 

On the 27th day of September, 1951, the Commission 
issued its Order denying petitioner’s application for re¬ 
hearing “in the matter of Phillips Petroleum Company, 
F. P. C. Docket No. G-1148 (Vol. 31, p. 11,073). Within the 
time prescribed by statute, and on the 14th day of Novem¬ 
ber, 1951, this petitioner’s petition for review was filed in 
this Court. 

Petitioner is a “municipality” as defined by Section 2(3) 
of the Natural Gas Act; and is aggrieved bv the Order of 
the Commission issued August 22,1951 (Vol. 31, p. 10,817), 
for the following reason: 

For the year 1950, the City of Detroit for its own use, 
purchased from the Michigan Consolidated Gas Company, 
the sole distribution company distributing gas in the City 
of Detroit and the Detroit Area, a total in excess of 975,000 
cubic feet, for the use of departments of the government 
of said City, for which the City paid to the Michigan Con¬ 
solidated Gas Company approximately $15,000.00 (R. Vol. 
10, p. 4871). 

The said Michigan Consolidated Gas Company purchases 
natural gas from the Michigan-Wisconsin Pipe Line Com¬ 
pany and the Panhandle Eastern Pipe Line Company for 
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distribution within the Citv of Detroit and the Detroit 
Area. The sole supplier of natural gas to the Michigan- 
Wisconsin Pipe Line Company is the Phillips Petroleum 
Company. Phillips Petroleum Company likewise supplies 
natural gas to the Panhandle Eastern Pipe Line Company. 

Thus the record shows that Phillips sells gas in inter¬ 
state commerce to the Michigan-Wisconsin Pipe Line Com¬ 
pany, a natural gas company, for resale in interstate com¬ 
merce ; and the City of Detroit itself, as well as many thou¬ 
sands of its inhabitants, purchase large quantities of such 
natural gas. Any change in the price of gas charged by 
Phillips to Michigan-Wisconsin Pipe Line Company would 
undoubtedly be reflected in the price charged petitioner 
and the users of natural gas in said City and said Area- 
Petitioner ’s status as an aggrieved party is established 
beyond question. 


STATEMENT OF THE CASE 

This proceeding was commenced by the Commission on 
August 28, 1948, in Docket G-1148, wherein the Commis¬ 
sion ordered an investigation to be instituted to determine: 


(1) Whether Phillips is "a natural-gas company”, as 
that term is defined in the Natural Gas Act, supra, and, 

(2) If Phillips should be found to be a natural-gas com¬ 
pany, whether any of its rates subject to the Commission's 
jurisdiction are unjust or unreasonable. 

Hearings before an Examiner in Bartlesville, Oklahoma, 
were begun on April 3, 1951, and concluded on May 23, 
1951. 


The Commission, however, on April 16, 1951, directed 
that the matters to be presented at the hearing before the 



Examiner be limited to those relating to the first issue, 
whether Phillips is a “natural-gas company”, and that if 
the Commission sustained such issue a further hearing 
would be held at a later date to determine whether any of 
Phillips rates subject to the Commission’s jurisdiction 
were unjust or unreasonable. The transcript covers about 
6,000 pages and 196 exhibits were offered in evidence cover¬ 
ing many thousands of pages; in addition, various data 
was incorporated into the record by reference. 

Following the granting of an unopposed request by staff 
counsel for Omission of the Intermediate Decision proce¬ 
dure the entire Commission heard oral argument on July 
9 and 10, 1951, on the one issue, namely, whether Phillips 
“is a natural gas company.” 

Pursuant to the Order of the above Court, several peti¬ 
tions filed by the State of Wisconsin, the Public Service 
Commission of Wisconsin, the City of Detroit, Michigan, 
the City of Kansas City, Missouri, and the County of 
Wayne, Michigan, w^ere consolidated with the petition of 
the City of Detroit 

The City of Detroit was and now is a municipal corpora¬ 
tion organized and existing under and by virtue of the 
laws of the State of Michigan, and derives its powrers from 
the State of Michigan and from the acts of the Legislature 
of such state. Among its powers, it has the right to be 
represented by counsel in matters which involve the public 
interest 

The instant proceeding was initiated by Order of the 
Commission on October 28, 1948, by its Order in Docket 
No. G-1148, to institute an investigation to determine 
whether Intervenor Phillips wras a “natural-gas company” 
as that term is defined in Section 2(6) of the Natural Gas 
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Act; and, if so, any of its rates subject to the Commis¬ 
sion’s jurisdiction were unjust or unreasonable. (P. 1 of 
Commission’s Opinion, Vol. 31, p. 10,817), The Commis¬ 
sion’s staff offered, and the Examiner rejected receipt of 
Exhibit 7, -which indicated excess earnings on the part of 
Phillips for the year ending December 31, 1950 of several 
million dollars (Vol. 14, p. 6241). 

Inasmuch as the primary aim of the Congress in enact¬ 
ing the Natural Gas Act was “to protect the consumers 
against exploitation at the hands of natural-gas com¬ 
panies”, any change in the price of natural gas charged by 
Phillips would be reflected in the price of natural gas 
charged consumers residing in the corporate limits of the 
City of Detroit. 

During the latter part of the year 1946, hearings were 
being held before the Federal Power Commission, at 
Washington, D. C., wherein the Michigan-Wisconsin Pipe 
Line Company was seeking a certificate of convenience and 
necessity to build a pipe line from Texas and Oklahoma 
to the Austin Storage Field in central Michigan. (In the 
Matter of Michigan-Wisconsin Pipe Line Company, Docket 
No. G-669). 

The City of Detroit intervened and actively participated 
in such hearings which extended over a period of many 
-weeks. On October 11, 1946, counsel for the City filed a 
motion in the proceedings, requesting the Commission to 
enter an order joining Phillips Petroleum Company as a 
party in interest. Said motion reads as follows: 





UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Michigan-Wisconsin Pipe Line 
Company 



Docket No. G-669 


MOTION OF CITY OF DETROIT, INTERVENER, 
FOR AN ORDER JOINING PHILLIPS 
PETROLEUM COMPANY AS 

A PARTY 

% 

Now comes the City of Detroit, intervener, and 
moves that the Commission enter an order joining 
Phillips Petroleum Company as a party to this pro¬ 
ceeding, and as grounds therefor states as follows: 

1. The City of Detroit, Michigan, is a “muni¬ 
cipality” within the meaning of paragraph (3) of 
Section 2 of the Natural Gas Act. Detroit is pres¬ 
ently being served with natural gas which is trans¬ 
ported in interstate commerce by Panhandle Eastern 
Pipe Line Company from the States of Texas, Okla¬ 
homa, and Kansas to the City of Detroit, where 
the same is delivered and sold to Michigan Consoli¬ 
dated Gas Company for resale for ultimate public 
consumption for domestic, commercial, industrial, and 
other uses in said city and its environs. Detroit has 
been supplied with natural gas by Panhandle since 
the latter part of 1936 under the terms of a contract 
entered into on August 31, 1935 between Panhandle 
and Michigan Consolidated’s predecessor, Detroit City 
Gas Company, as supplemented by agreements dated 
June 2, 1936, December 30, 1936, September 29, 1939 
and June 29, 1940, respectively. 

2. On September 24, 1945, Michigan-Wisconsin 
Pipe Line Company filed an application in this pro¬ 
ceeding for a certificate of public convenience and 


necessity under Section 7 of the Natural Gas Act, as 
amended, requesting authorization to construct and 
operate a pipeline extending from the Hugoton-Pan- 
handle fields in Texas to the Austin field in Michigan 
for the purpose of transporting natural gas in inter¬ 
state commerce into Michigan where said gas is to be 
delivered and sold to Michigan Consolidated Gas Com¬ 
pany for resale for ultimate public consumption for 
domestic, commercial, industrial, and other uses in 
the City of Detroit and other communities. Said 
application was amended on September 13, 1946 and 
July 22, 1946, respectively. 

3. It is the alleged purpose of the Michigan-Wis- 
consin project to supply a part of the natural gas 
requirements of Detroit until December 31, 1951, • 
after which it is proposed that it supply the entire 
requirements of Detroit. It is therefore of great 
importance to the City of Detroit that the Com¬ 
mission should inquire fully into all matters con¬ 
cerning the adequacy of the gas supply of the pro¬ 
posed pipeline project. 

4. The Commission began taking testimony in this 
proceeding on April 16, 1946 and the hearing is still 
in progress. At said hearings evidence was intro¬ 
duced establishing the following facts which show* 
that Phillips Petroleum Company is a necessary party 
to this proceeding and that it would be contrary to 
the public interest for the Commission to dispose 
of the application of Michigan-Wisconsin Pipe Line 
Company in this proceeding without first joining 
Phillips Petroleum Company as such a party and 
determining its status under the Natural Gas Act: 

(a) Michigan-Wisconsin entered into a contract 
with Phillips on December 11, 1945 (Exhibit No. 
149) in w’hich Phillips has agreed to sell and de¬ 
liver to Michigan-Wisconsin, under certain condi¬ 
tions, all of Michigan-Wisconsin’s requirements of 
of natural gas for its said proposed pipe line at 





a point in the Hugoton Gas field within one mile of 
the southwest corner of Section 8, Block 1, Public 
Free School Land Survey, Hansford County, Texas. 

(b) Phillips owns, or controls by gas purchase 
contracts, numerous gas leases on acreage in the 
Hugoton field in Dallum, Sherman, and Hansford 
Counties, Texas and in Texas County, Oklahoma. 
In said contract Phillips agrees that, upon com¬ 
mencement of the construction of the proposed 
pipeline by Michigan-Wisconsin, it will proceed 
with the drilling of wells on the acreage covered 
by its gas leases and the installation of pipelines 
and other facilities necessary to deliver gas when¬ 
ever the Michigan-Wisconsin pipeline is ready to 
receive the same, and that it will continue to drill 
wells and install facilities thereafter as needed for 
the performance of the contract. The cost to 
Phillips to drill said wells and install said fa¬ 
cilities will be in excess of $22,000,000 (Tr. 9672- 
9673). A map offered by Michigan-Wisconsin in 
this proceeding (Exhibit No. 198) shows the loca¬ 
tion of said wells and facilities, including numerous 
transmission pipelines necessary to trasport the gas 
from the wells of Phillips and its vendors to the 
point of sale and delivery to Michigan-Wisconsin 
in Hansford County, Texas. 

(c) The gas to be transported by said pipe¬ 
lines of Phillips will include gas which will be 
transported from Texas County, Oklahoma, across 
the Oklahoma-Texas State boundary into the State 
of Texas, where said gas will be further transported 
by Phillips to the aforesaid point of delivery to 
Michigan-Wisconsin in Hansford County, Texas 
(Tr. 9696-7). At said point in Texas, Phillips will 
sell gas in interstate Commerce to Michigan-Wis¬ 
consin for resale for ultimate public consumption 
for domestic, commercial, industrial, and other 
uses in the States of Missouri, Iowa, Wisconsin, 
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and Michigan. By reason of its said transportation 
and sale in interestate commerce to Michigan-Wis- 
consin for resale, Phillips will be a “natural-gas 
company’’ within the meaning of paragraph B of 
Section 1 of the Natural Gas Act.* 

(d) The facilities which Phillips proposes to 
construct and operate will be used for the trans¬ 
portation and sale of natural gas subject to the 
jurisdiction of the Commission and are, therefore, 
subject to the provisions of Section 7 (c) of the 
Natural Gas Act, as amended, -which require that 
a certificate of public convenience and necessity be 
obtained from the Commission before construction 
or operation shall be undertaken. 

(e) Said contract between Phillips and Michi- 
gan-Wisconsin provides that Phillips shall have the 
right to terminate its said contract by written no¬ 
tice to Michigan-Wisconsin not later than 30 days 
after the happening of any one of the following 
contingencies: 

“(A) the failure of Buyer (Michigan-Wis- 
consin) to procure from the Federal Power Com¬ 
mission, on or before September 1, 1946^ a cer¬ 
tificate of public convenience and necessity for 
the construction and operation of the Pipe Line, 
or 


“(b) the issuance by the Federal Power Com¬ 
mission of an order refusing to grant a certifi¬ 
cate of public convenience and necessity for the 
Pipe Line, or 

“(c) the failure of Buyer (Michigan-Wiscon¬ 
sin) to commence the actual construction of the 
Pipe Line on or before March 1, 1947, or 


*In the Matter of Interstate Natural Gas Company, Inc., 3 F. 
P. C. 416, 48 P. U. R- (N. S.) 267; affirmed, Interstate Natural Gas 
Company, Inc. v. Federal Power Commission, et aL, Fifth Circuit 
Court of Appeals, Case No. 10701, August 3, 1946. 


“(d) the failure of Buyer (Michigan-Wiscon- 
sin) to commence, on or before January 1, 1948, 
the acceptance of deliveries of gas hereunder for 
for delivery by Buyer for resale in one or more 
municipalities east of the Missouri River,” 

Inasmuch as Michigan-Wisconsin has not pro¬ 
cured from the Commission, on or before Septem¬ 
ber 1, 1946, a certificate of public convenience and 
necessity for the construction and operation of its 
proposed pipeline and since the record shows that 
it will be unlikely that Michigan-Wisconsin will be 
able to commence, on or before January 1, 1948, the 
acceptance of deliveries of gas from Phillips for re¬ 
sale in one or more municipalities east of the Mis¬ 
souri River, Phillips is now under no obligation to 
make deliveries of gas to Michigan-Wisconsin. 

(f) The contracts between Phillips and its ven¬ 
dors (Exhibit B, attached to Exhibit No. 149) pro¬ 
vide that said vendors shall have the right to term¬ 
inate their contracts with Phillips in the event 
Michigan-Wisconsin shall fail to secure from the 
Federal Power Commission, on or before October 
1, 1946, a certificate of public convenience and 
necessity, by giving written notice of such termina¬ 
tion at any time after December 1, 1946, but before 
the issuance of such certificate. 

(g) The testimony of Michigan-Wisconsin’s wit¬ 
ness Ralph E. Davis and P. McDonald Biddison in 
this proceeding, respecting the gas supplies of 
Phillips, is of such a nature that it causes deep 
concern to the City of Detroit relative to the ade¬ 
quacy of the supply of gas available to the Michi¬ 
gan-Wisconsin Pipe Line project for service to the 
Detroit area. 

5. Because of the facts stated above, it is in the 
public interest that the Commission make Phillips 
Petroleum Company a party to this proceeding for 
the protection of the consumers in Detroit with re- 






spect to adequacy of gas supplies, facilities, service 
and rates. 

Wherefore, the City of Detroit, intervener, prays 
that the Commission forthwith enter an appropriate 
order in this proceeding making Phillips Petroleum 
Company a part herein, and requiring Phillips to 
show cause why it should not be required to make 
application to the Commission for a certificate of 
public convenience and necessity to construct and op¬ 
erate the facilities which it proposes to install to en¬ 
able it to sell gas to Michigan-Wisconsin, and further 
requiring it to make full disclosures of record con¬ 
cerning its gas reserves. • 

City of Detroit, Intervener, 

By William E. Dowling (signed) 
Corporation Counsel, 

James H. Lee (signed). 

Asst. Corporation Counsel, 

Its Attorneys, 

301 City Hall Building, 

Detroit 26, Michigan. 


United States of America, 

Washington, D. C.—ss. 

William E. Dowling, of the City of Detroit, County 
of Wayne, State of Michigan, being duly sworn, de¬ 
poses and says that he is the Corporation Counsel of 
the City of Detroit, Michigan, and chief Attorney for 
said City; that he has read the foregoing Motion, by 
his subscribed, that he knows the contents thereof, 
and that he is authorized in his official capacity to 
subscribe to said Motion; and that the same is true, 
except as to statements set forth therein upon in¬ 
formation and belief; and as to such statements he 
believes them to be true. 

William E. Dowling (signed), 
Corporation Counsel, 

City of Detroit. 






12 


Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia, this 10th day of 
October, 1946. 

Jean Murdock (signed), 

Notary Public. 

My commission expires October 14, 1948. 


The Commission formally denied the motion in December 
1946, and granted a certificate to enable Michigan-Wiscon- 
sin to proceed with the construction of its pipe line. In 
denying said motion, the Commission stated that, at a 
future time, it would give consideration to the allegations 
concerning rates. 


On October 28, 1948, the Commission issued an order 
directing an investigation to be made of the Phillips Com¬ 
pany for the purpose of determining whether Phillips is a 
“natural-gas company”; and whether in connection with 
any transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, any rates, charges or classi¬ 
fications demanded or contract affecting such rates are 
unjust, unreasonable, unduly discriminatory or preferen¬ 
tial. (Docket No. G-1148.) Counsel for the City of Detroit 
first learned of this investigation in the early part of Janu¬ 
ary 1950; thereupon counsel addressed the following com¬ 
munication to the Federal Power Commission: 


“January 16, 1950 

Federal Power Commission, 

1800 Pennsylvania Avenue, N. W., 

Washington 25, D. C. 

Re: In the matter of Phillips Petroleum Company, 
Docket No. G-1148. Also Docket No. G-1156. 

Gentlemen: 

In Docket No. G-669 Michigan-Wisconsin Pipe Line 
Company, the City of Detroit filed a motion, on 
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October 11,1946, for an Order requiring Phillips to be 
made a party to the proceeding. In support of its 
motion, the City urged that, by reason of operations 
to be engaged in by Phillips in delivering gas to 
applicant, Phillips will be engaged in the transporta¬ 
tion of natural gas in interstate commerce and the 
sale of such gas for resale. The City urged that the 
Federal Power Commission declare that Phillips 
would be a natural gas company subject to its juris¬ 
diction. 

The Commission, in its Opinion in the proceeding 
G-699, stated, “We believe that whether Phillips is or 
is not a natural gas company cannot properly be de¬ 
termined in this proceeding. If such determination is 
required, it should be made a separate case after a 
thorough investigation of Phillips ’ operations and 
we, therefore, find that the motion of the City of 
Detroit should be dismissed.” 

On October 28, 1948, the Commission issued an 
Order directing an investigation be made of the 
Phillips Petroleum Company for the purpose of de¬ 
termining whether said company is a natural gas 
company and whether in connection with any trans¬ 
portation or sale of natural gas subject to the juris¬ 
diction of the Commission any rates, charges or 
classifications demanded, observed, charged or col¬ 
lected or any rules, regulations, practices or contract 
affecting such rates, charges or classifications are un¬ 
just, unreasonable, unduly discriminatory or prefer¬ 
ential. 

• • • • •• 

In Docket No. G-1156, the Commission authorized 
Michigan-Wisconsin Pipe Line Company to install 
facilities for the purpose of increasing its sales ca¬ 
pacity. From the record it appears that on August 
8, 1948, Michigan-Wisconsin Pipe Line Company, and 
Phillips Petroleum Company amended the basic con¬ 
tract between_ themselves dated December 11, 1945, 
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so as to increase the basic price to be received by 
Phillips for the sale of gas to Michigan-Wisconsin 
and to make other changes which would effect in¬ 
creases in the cost of gas above base prices upon 
happening of certain events in the future. 

Michigan-Wisconsin Pipe Line Company and Michi¬ 
gan Consolidated Gas Company filed an application 
for Certificates of Convenience and Necessity on De¬ 
cember 7, 1949, to install additional facilities, princi¬ 
pally additional compressor H. P. so as to make 
possible an increase in the annual sales capacity 
of Michigan-Wisconsin to a total of 110,595,000 M. 
C. F. Exhibits to the application include two addi¬ 
tional gas purchase contracts between Michigan-Wis¬ 
consin and Phillips and an amendment to the con¬ 
tract of December 11, 1945. It appears that the ef¬ 
fect of the two new gas purchase contracts and the 
amendment to the contract of December 11 is to ef¬ 
fect a further increase in the cost of gas to Michigan- 
Wisconsin above the increased levels provided by the 
agreement of August 8, 1948. 

Based upon the estimated deliveries to Detroit for 
the year 1953 by Michigan Consolidated Gas Com¬ 
pany of 94,510,000 M. C. F (Exhibit I-Al, Docket No. 
G-1156) and assuming that Panhandle Eastern Pipe 
Line Company will supply 43,848,000 M. C. F. the de¬ 
liveries by Michigan-Wisconsin to Michigan Consoli¬ 
dated will be approximately 50,626,000 M. C. F. It 
appears, therefore, that the increase in the price 
charged Michigan-Wisconsin by Phillips from the ap¬ 
proximately 5^ (16.4 lbs.) specified in the original 
contract of December 11, 1945, to the approximately 
Sy 2 <f; (16.4 lbs.) minimum will increase the cost of 
gas to the City of Detroit by approximately $1,770,- 
000 in the year 1953 as a minimum. 

It is the position of the City of Detroit, which re¬ 
ceives its natural gas supply from the Michigan Con¬ 
solidated Gas Company, Buyer of gas sold by the 
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Michigan-Wisconsin Pipe Line Company, that the 
rate proposed in the so-called interim tariff, designed 
to become effective February 1, 1950, may, because of 
the increase in the rates of Phillips Petroleum Com¬ 
pany for such gas, as above set forth, prove to be un¬ 
just, unreasonable, and excessive to the ultimate 
prejudice of the gas consumers of the City of De¬ 
troit 

Therefore, we believe that before the Commission 
approves any schedule for gas sold by the Michigan- 
Wisconsin Pipe Line Company, a final determination 
should first be made of the propriety of the rates 
charged to said company by the Phillips Petroleum 
Company, as well as of the added costs to Michigan- 
Wisconsin for delivering this gas to Michigan Con¬ 
solidated for distribution to the consumers of the 
City of Detroit. 

• # • • • 

Very truly yours, 

Frank G. Schemanske, 

Corporation Counsel, 

James H. Lee, 

Assistant Corporation Counsel. 

(Vol. 20—Pg. 226) 

Acting in compliance with said communication, the Com¬ 
mission set hearings to hegin in the early part of March 
1950 in said Docket. Thereafter, such hearings were ad¬ 
journed on many different occasions. All of such adjourn¬ 
ments were granted by the Commission at the request of 
Phillips, and in defiance of vigorous protests filed by coun¬ 
sel representing the cities and other parties hereto. Ulti¬ 
mately, the case was set to be heard on April 3, 1951, at 
Bartlesville, Oklahoma. Said city is the headquarters of 
Phillips and all of its important records are located there. 


The Examiner designated by the Power Commission 
called the hearing to order in the forenoon of April 3rd, 
1951, in the Federal Courthouse at Bartlesville. He stated 
that he was in receipt of a telegram from the Commission 
instructing him to confine the hearing to the sole question 
1 as to whether or not the Commission had jurisdiction over 
Phillips as a “natural-gas company”; and that if the Com¬ 
mission sustained such issue, a further hearing would be 
held at a later date to determine whether any of Phillips’ 
rates, subject to the Commission’s jurisdiction, were unjust 
or unreasonable. The trial Examiner, Edward B. Marsh, 
conducted the hearing at Bartlesville for a period of 
thirty-nine days. 

Acting upon an unopposed request by Commission staff 
counsel “for omission of the intermediate decision proce¬ 
dure”, the entire Commission heard oral arguments at 
Washington, D. C. on July 9 and 10, 1951 on the sole issue 
whether Phillips is a “natural-gas company” under the pro¬ 
visions of the Natural Gas Act. Counsel for the City of 
Detroit was not present at the proceedings in Bartlesville 
on the occasion when counsel for the Commission staff 
moved for “Omission of the Intermediate Decision” pro¬ 
cedure. Counsel for petitioner specifically abandons the 
assignment of error number 18 as set forth in petitioner’s 
petition for review at pages 10 and 11, inclusive. 

Petitioner, at Bartlesville, actively participated in the 
hearing proceedings and offered an exhibit to show that the 
City was a proper party to the proceedings, by virtue of 
sales of natural gas made by Phillips to Michigan-Wiscon- 
sin Pipe Line Company, an interstate national pipe line 
company transporting natural gas from the state of Texas, 
where it purchased gas from Phillips, to the Austin storage 
field in central Michigan, where such gas was sold and 
delivered, in part, to the Michigan Consolidated Gas Com- 
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pany, a company engaged in the local distribution of nat¬ 
ural gas in said City of Detroit, where such gas was sold 
to the City government itself, and, also in large quantities 
to the inhabitants of said City and the Detroit Area- 

On May 21,1951, Phillips filed a stipulation in the record 
setting forth, in substance, that it sells and delivers natural 
gas to Michigan-Wisconsin in Ihe state of Texas under the 
terms of the contracts in Exhibit 11 (11-AR Vol. 16, p. 
684). Further, that Michigan-Wisconsin owns and operates 
a natural gas pipe line system extending from the point of 
connection with facilities owmed and operated by Phillips 
through the states of Oklahoma, Kansas, Missouri, Iowa, 
Illinois, Indiana, Wisconsin and Michigan (Exhibit 45—A. 
R Vol. 17, p. 7339). Phillips is the sole supplier of the 
natural gas requirements of Michigan-Wisconsin; all of the 
gas sold and delivered by Michigan-Wisconsin in the state 
of Michigan, including the City of Detroit, and certain other 
states (R Vol. 12, pp. 5487-5496). Further, that there is a 
continuous movement of the volumes of natural gas de¬ 
livered by Phillips to Michigan-Wisconsin through the lines 
of Michigan-Wisconsin and the lines of connecting com¬ 
panies to the areas of ultimate consumption in the states 
referred to above, with the exception of a part of the gas 
destined for the Detroit, Michigan, area, which is placed in 
underground storage in the Austin storage field, located in 
the state of Michigan; and which gas is acquired at such 
storage fields by the Michigan Consolidated Gas Company 
through the facilities of the Austin Field Pipe Line Com¬ 
pany which conveys such gas from said Austin Field to the 
gate at the City of Detroit (R Vol. 12, pp. 5487-5496). 
Further, such stipulation shows that Phillips sells and de¬ 
livers natural gas to other pipe lines; and that there is a 
continuous and uninterrupted flow of natural gas from the 
points of delivery to interstate lines by Phillips to points 



of ul tim ate consumption in states other than the states in 
which the gas is produced. 


THE ISSUES 

There are two issues presented by the facts of record in 
this case: 

(1) Is Phillips engaged in “the sale of natural gas in 
interstate commerce for resale” under the pro¬ 
visions of the Natural Gas Act? 


(2) Is Phillips engaged in the “transportation of nat¬ 
ural gas in interstate commerce” within the mean¬ 
ing of that term as used in the Natural Gas Act ? 


The Commission found in its opinion, page 56 (Jt. Ap., 
Vol. 31, p. 10817): 

“But for the exemption of production and gather¬ 
ing in Section 1 (b), as already noted, Phillips would 
be a ‘natural-gas company’. It concedes, and on the 
record here it could not deny, that the sales involved 
are sales ‘in interstate commerce of natural gas for 
resale for ultimate public consumption’ within Section 
1(b)’s affirmatively stated coverage of the Act when 
considered independently of the exemption of pro¬ 
duction and gathering. Also, its operations clearly 
include the ‘transporation of natural gas in inter¬ 
state commerce’, similarly within that affirmatively 
stated coverage when considered independently of the 
exemption of production and gathering. 

“The single question, therefore, is whether such 
sales and such transportation come within Section 1 
(b)’s ban prohibiting application of the Act’s pro¬ 
visions to ‘production or gathering’.” 

In Phillips’ brief filed with the Commission, and on the 
basis of the facts set out in the stipulation between Phillips 



and staff counsel, supra, Phillips meets all of the require¬ 
ments of a “natural-gas company”, as defined by the 
Natural Gas Act, that it is “engaged in the transportation 
of natural gas in interstate commerce, as well as in the sale 
in interstate commerce of such gas for resale.” 

Thus, having admittedly met all of the requirements of 
the Natural Gas Act as a natural-gas company, the major¬ 
ity of the Commission have contended in their opinion that 
the Commission has no jurisdiction over Phillips because 
the operations of Phillips are exempt from the provisions 
of the Natural Gas Act by reason of the contention that the 
. transportation and sale of natural gas have been made in 
the process of production or gathering (P. 56 of Commis¬ 
sion Opinion, Jt. Ap., Vol. 31, p. 10817). 

The identical question was raised, carefully explored, 
fully discussed, and adversely decided against the propo¬ 
nents of such theory in Interstate Natural Gas Co., Inc. v. 
Federal Power Commission, 156 F. (2d) 949 (C. A. 5,1946), 
affirmed, 331 U. S. 682 (1947). 


STATUTE INVOLVED 

The statute involved is the Natural Gas Act (Act of June 
21, 1938, Ch. 566, 52 Stat. 821, as amended by Act of Feb¬ 
ruary 7,1942, Ch. 49, 56 Stat. 83, and Act of July 25, 1947, 
Ch. 333, 61 Stat. 459, 15 U. S. C. sec. 717 et seq.) y the mate¬ 
rial portions of which are summarized herein. 
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STATEMENT OF POINTS 

I. 

The Federal Power Commission erred in concluding that 
Phillips Petroleum Company is not a “natural gas com¬ 
pany’ ’ within the meaning of Secs. 1(b) and 2(6) of the 
Natural Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 
821, 15 U. S. C. secs. 717(b), 717a(6)). 


n. 

Said Commission erred in concluding that the wholesale 
sales of natural gas in interstate commerce by Phillips 
Petroleum Company to pipe line companies for ultimate 
public consumption are part of its “gathering business”, or 
are incidents of or activities so related thereto as to fall 
within the exception of production or gathering in Sec. 
1(b) of the Natural Gas Act. 


m. 

Said Commission erred in concluding that the transpor¬ 
tation of natural gas in interstate commerce by Phillips 
Petroleum Company constitutes a part of its gathering 
business, or is an incident or activity related to such busi¬ 
ness, so that such transportation comes within the excep¬ 
tion of “production or gathering” in Sec. 1(b) of the Act. 


IV. 

Said Commission erred in concluding that the sales in 
question were “so closely connected with the local incidents 
of production and gathering as to render rate regulation by 



said Commission inconsistent or a substantial interference 
with the exercise by the affected states of their regulatory 
functions. ’ ’ 

The Commission, in so concluding, confuses the concept 
of an essentially “local” sale which a State may constitu¬ 
tionally regulate, with a sale essentially “national” in 
character, which is constitutionally beyond the power of 
the State to regulate. While we deny that the sales here 
involved could possibly be found to be local in character, 
we assert that even if they were such, the Commission has 
erred because no conflict between federal and state regula¬ 
tory efforts has been demonstrated. 


SUMMARY OF ARGUMENT 

1. The Power Commission states that Phillips correctly 
concedes that sales of natural gas by it to the five pipe lines 
here involved are “sales in interstate commerce of natural 
gas for resale for ultimate public consumption” and also 
that Phillips’ operations include “transportation of nat¬ 
ural gas in interstate commerce.” Either or both bring 
Phillips within the definition of “natural gas company” in 
Sec. 2(6) of the Natural Gas Act and also within affirma¬ 
tive coverage of Sec. 1(b) of the Act Act of June 21,1938, 
ch. 556, 52 Stat. 821,15 U. S. C. secs. 717(b), 717a(6). Fed¬ 
eral Power Commission v. East Ohio Gas Co. (1950), 338 
U. S. 464, 468; Interstate Natural Gas Co. v. Federal Power 
Comm. (1947), 331 U. S. 682, 689-690, 693-694. 

2. The Natural Gas Act was enacted for the purpose of 
protecting the ultimate consumers and to do this it was, 
among other things, designed to prevent unreasonable 
charges for natural gas sold to pipe line companies. Inter- 





state Natural Gas Co. v. Federal Power Comm. (1947), 331 
U. S. 682, 693; Federal Power Comm. v. Hope Natural Gas 
Co. (1944), 320 U. S. 591; Mississippi River Fuel Corp. v. 
Federal Power Comm. (1941), (C. A. 8), 121 F. 2d 159,163. 
The story of the price rises forced by Phillips upon Michi- 
gan-Wiseonsin, resulting in a price substantially above that 
paid by other pipe line companies by Phillips, shows the 
need for protection for the ultimate consumer. 


ARGUMENT 

L 

PHILLIPS PETROLEUM COMPANY IS A NATURAL GAS 
COMPANY WITHIN THE MEANING OF THE 
NATURAL GAS ACT 

As a matter of law, Phillips Petroleum Company is a 
“natural gas company’’ as defined in Section 2(6) and also 
as interpreted in Section 1(b) of the Natural Gas Act. 
Interstate Natural Gas Company v. Federal Power Com¬ 
mission, supra. 

In construing Section 1(b) of the Natural Gas Act, the 
Supreme Court determined that Interstate was a natural 
gas company because of the three factors of such a defi¬ 
nition as set forth in said section: 

(a) the transportation of natural gas in interstate 
commerce; 

(b) its sale in interstate commerce for resale; 

(c) natural gas companies involved in such transpor¬ 
tation or sale. 

The Commission Order has correctly concluded that the 
movement of natural gas by Phillips to the points of sale 
to the five pipe line companies involved did constitute trans¬ 
portation of natural gas in interstate commerce. 
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A- History of the Case 

The facts of this case, in so far as they are pertinent to 
the issues here involved, are reflected in the statements of 
the Commission’s Opinion No. 217 and the Order issued in 
conclusion thereof and the previous Orders including the 
Order October 28, 1948, which instituted the hearing in 
Docket No. G-1148, and the Orders of April 16,1951, which 
withdrew from the investigation which had been in the 
course of hearing since April 3,1951, the issue of “whether 
any rates, subject to the Commission’s jurisdiction, are just 
and reasonable”. 

This proceeding before the Commission is an out¬ 
growth of an earlier proceeding in the matter of Michigan- 
Wisconsin Pipeline Company’s Application for a Certifi¬ 
cate of Public Convenience and Necessity under Section 
7(c) of the Natural Gas Act, (15 U. S. C. 717); it is inex¬ 
tricably connected with it, because it was due to the neces¬ 
sary showing by the Michigan-Wisconsin Pipeline Company 
(Michigan-Wisconsin) that the Phillips Petroleum Com¬ 
pany (Phillips) became a party to all transactions involv¬ 
ing the sale of natural gas from the Hugoton Gas Field in 
Kansas, Oklahoma and Texas, for resale to Michigan-Wis¬ 
consin for transportation and sale for resale of the natural 
gas in Detroit and elsewhere. The matter at bar could 
never have arisen if there had been no Certificate of Public 
Convenience and Necessity issued to Michigan-Wisconsin 
in Docket No. G-669 in December, 1946. 

Judicial Notice is to be taken of the facts forming the 
historical background of the determinations by the Com¬ 
mission involving the parties to the matter at bar. The 
connection of Phillips with Michigan-Wisconsin and with 
Michigan Consolidated Gas Company, formed, and con- 






tinues to form, the relationship of persons who are engaged 
in the bicsiness of producing and selling natural gas for 
resale, and transporting, and selling natural gas for resale 
and for distribution and sale to the ultimate consumers for 
domestic and other uses in the City of Detroit, Michigan. 
These facts were assumed and never were issues in contro¬ 
versy in the hearing, which will be more particularly stated. 
It will be noted, as a matter of fact, from the Commission’s 
Order in Docket No. G-669, that Phillips by its contracts 
with Michigan-Wisconsin, made in 1945, to supply all the 
natural gas from its own production, (and from the produc¬ 
tion of others, which would be obtained under contracts of 
purchase by Phillips for resale to Michigan-Wisconsin) 
that thereby Phillips became an intricate part of the whole 
arrangement upon which the Certificate of Public Conven¬ 
ience and Necessity was bottomed, allowing Michigan-Wis¬ 
consin to construct its proposed pipeline from Hugoton 
Field to Michigan, so as to carry out the business as ar¬ 
ranged with Phillips. 

The fact will be noted that Phillips asserted the fore¬ 
going facts as a legal basis for enforcement of its contracts 
for purchase of natural gas from three companies, so as 
to enable it to fulfill its obligations to the parties affected 
by the Certificate issued to Michigan-Wisconsin, as afore¬ 
said. These facts are recited in the first paragraph of the 
opinion of the Supreme Court of the United States in the 
case of Shelly Oil Company, et al., v. Phillips Petroleum 
Company (339 U. S. Reports at page 667). 
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B. Statement of Facts Showing Procedural Steps 

The facts showing the procedural steps taken by the 
Commission in the matter here under review are stated in 
the Order of the Commission of October 28, 1948 (Docket 
No. G-1148), instituting the proceeding to determine 
whether Phillips was a “natural gas company”; and if 
found to be a “natural gas company”, whether its rates, 
subject to the Commission, are just and reasonable; and 
in the subsequent orders of the Commission dated April 
16, 1951, May 23, 1951, and August 22, 1951. On the last 
date just stated the Opinion, No. 217, and the Order of the 
same date was based upon the opinion of the majority of 
the Commissioners, which found that Phillips is not a 
“natural gas company” and ordered that the proceeding 
initiated on October 28, 1948, is terminated. 

At page 69 (2) of Opinion No. 217 it is to be noted that 
the purported finding relating to the fact, which the Com¬ 
mission had found, with respect to the purchase of natural 
gas by Phillips from other natural gas producers in the 
Hugoton Field, in Texas, for sale to Michigan-Wisconsin 
for resale, was not referred to or recognized by the Com¬ 
mission anywhere in its Opinion and Order; notwithstand¬ 
ing that the Application for Rehearing filed by this Peti¬ 
tioner alleged the fact to be that in the matter of Michigan- 
Wisconsin J s Application for a Certificate of Public Con¬ 
venience and Necessity (Docket No. G-669) the Commis¬ 
sion had to find, as a prerequisite for such Certificate, that 
Michigan-Wisconsin had adequate reserves of gas. And 
in so doing it showed that its source of gas was to come 
from Phillips, who, in turn, had contracted to buy natural 
gas from the Skelly Oil Company, Stanolind Oil and Gas 
Company and Magnolia Petroleum Company, for resale to 
it for transportation to Detroit and elsewhere, where the 



gas would again be resold to a distributor. The Applica¬ 
tion for Rehearing renewed this averment and the Commis¬ 
sion admitted the fact as alleged (by denying that no new 
evidence was offered). The fact w*as that Phillips had 
asserted the facts relating to its purchase of natural gas 
from these Companies for the purpose of reselling said 
gas to supply the commitments for natural gas made by 
Michigan-Wisconsin in the matter of its basis for a Cer¬ 
tificate of Convenience and Necessity. The Supreme Court 
of the United States has adjudicated the facts and has 
thereby laid at rest any question of fact regarding the pur¬ 
chase and sale by Phillips of natural gas, in Texas and 
other States, for resale by Michigan-Wisconsin, in its deci¬ 
sion in the case of Shelly Oil Company, et cd. v. Phillips 
Petroleum Company (supra). 


C. Municipalities Have Unique Status 

It is to be remembered that the Natural Gas Act has for 
one of its purposes the creation and maintenance of a 
forum wherein the States and their regulatory agencies, 
including “municipal corporations”, could register their 
complaints against anything done or omitted to be done by 
any natural gas company in contravention of the provisions 
of the Act, which adversely affects them. (Section 13, 15 
U. S. C. 717i). Before this Act w^as passed there was no 
tribunal to which such parties could resort for relief from 
the exploitation of companies which have been defined by 
the Act (Sec. 2(6)) as “natural gas companies”. Thus it 
is apparent from the expressed provision of the Act that 
a right has been recognized by Congress to exist in favor 
of a municipality against a “natural gas company.” 

The question then follows as to whether, by the terms of 
any other clause in the Act, it is made possible for the 
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Commission to nullify or ignore, the right so given. This 
requires interpretation of the provisions of the Act dele¬ 
gating powers to the Commission to prescribe, issue, make, 
amend and rescind such Orders, rules and regulations as 
it may find necessary or appropriate to carry out the pro¬ 
visions of the Act. Sections 16 of the Act (15 U. S. C. 717o) 
is the sole authority given to the Commission to promul¬ 
gate rules and regulations, and no language can be more 
clear upon the proposition than this: “• • • to carry out the 
provisions of this Act.” 

It cannot be said that such language permits the Com¬ 
mission to deny by any rule, regulation or orcfcr, the right 
of the municipality to a hearing upon its complaint based 
upon the statutory processes. Section 4 of the Act (15 
U. S. C. 717c) contains the standards, or criteria, for a com¬ 
plaint of the kind which the City of Detroit filed with the 
Commission (F. P. C. Docket No. G-669) prior to the 
issuance of the Order of Hearing in the instant matter 
(F. P. C. Docket No. G-1148). 

Congress has not enacted a statute authorizing a pro¬ 
ceeding to be instituted by the Commission to test the con¬ 
struction of it by such an abstract question as the one 
which remained after the Order of April 16, 1951, which 
removed the only justiciable controversy theretofore exist¬ 
ing in the proceeding under the Order of October 26, 1948. 

If the Natural Gas Act had provided for a hearing upon 
the abstract subject of “jurisdiction” it would have been 
adjudged unconstitutional. (Associated Industries v. Iekes, 
134 Fed. 2d 694.) Congress having omitted any expres¬ 
sion or provision from the Act establishing such a pro¬ 
ceeding as was conducted after April 16, 1951, it is clear 
that no such proceeding was intended. It is equally certain 
that the Commission cannot amend the statute by rule or: 
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regulation, for it has no power to legislate a change or 
addition to a statute. Its scope of action with respect to 
issuing rules and regulations is clearly confined to carrying 
out the provisions of the Act as it is (Section 16 of the 
Act (15 U. S. C. 717o) and subsection (b) of Section 15 
of the Act (15 U. S. C. 717n)). There are no rules or regu¬ 
lations issued which provide that the Commission may 
remove issues of fact from the jurisdiction of the trial 
examiner during the course of a hearing before him. And, 
as the record shows, no notice was given to Detroit, and no 
opportunity was otherwise afforded, to oppose the action 
of the Commission on April 16, 1951, wherein it imposed 
its arbitrary order, which usurped the powers of the ex¬ 
aminer to conduct the justiciable issue of rates as they 
affected the City of Detroit 

D. Jurisdiction Is a Legal Question 

Under the laws of the United States “jurisdiction is 
the right and power to enter upon and determine the issues 
of a case”. 17 Fed. Supp. 885-897, Hawk v. Hollowell, 23 
Words and Phrases, Perm. Ed. 24 page 369. At the same 
page in Words and Phrases “jurisdiction is the power to 
hear and determine.” 15 Fed. Cas. 358, 360; U. S. v. Arre¬ 
dondo , 31U. S. (6 Pet.) 691,8 L. Ed. 547. 

The Natural Gas Act confers jurisdiction upon a trial 
examiner designated by the Commission to conduct any 
hearing under the Act (Section 15). 

“Jurisdiction is the power to decide a justiciable con¬ 
troversy, and includes questions of law as well as those of 
fact.” 

By analogy, it may be said that the Commission, or any 
number, or one, of the Commissioners, or a designated 
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representative of thee Commission, has jurisdiction to con¬ 
duct any hearing under the Act for the Commission. 

Venue of the particular case was vested in the trial ex¬ 
aminer by virtue of the designation appointing him to con- 
• duct the hearing. The Commission in the exercise of its 
discretion, provided for under the Natural Gas Act, de¬ 
prived itself of the venue of the cause, or hearing, when 
it designated Edward B. Marsh. 


E. Investigation or Hearing 

It is to be noted that Congress has delineated between 
the conduct of investigations and the conduct of hearings 
under the NATURAL GAS ACT. Section 14 does not in¬ 
clude in the subjects which may come under the powers 
delegated to the commission with respect to the conduct 
of investigations the subject of determining vrho is and 
who is not a “natural gas company.” Section 2(s) of the 
statute has made the legislative determination upon that 
question so that there is no need for an investigation, and 
as has been shown in this brief, the courts have as a matter 
of law already determined that Phillips Petroleum Com¬ 
pany was so engaged in the purchase and sale and the 
production and sale of natural gas at wholesale for trans¬ 
portation and sale in interstate commerce as to render 
the inquiry res adjudicata for a fact of the kind which has 
been once determined is presumed to continue. (Shelly Oil 
Company, et al. v. Phillips Petroleum Company, supra.) 

Section 15 of the Act relates to hearings, as is distin¬ 
guished from investigations, as was observed by Circuit 
Judge Minton, who cites as authority the case of Mor gem 
v. U. S., 304 U. S. 1, 58 S. Ct. 999. He says: 




“These essential differences between an investiga¬ 
tion and a hearing are what permit the two proceed¬ 
ings to be conducted in different manners.” 

Bowles v . Baer, 142 Fed. (2d) 787, 789. 

In that part of the Commission’s opinion, preceding its 
discussion of “Phillips Operations”, no reference is made 
to the basic statutory provisions upon which the investi¬ 
gation was predicated; nor is there any reference to the 
regulatory rule of procedure for the conduct of the hear¬ 
ing. 

Viewing the Phillips Petroleum Company matter from 
the standpoint of ascertaining its nature, these facts should 
be borne in mind: If the proceeding was in law what is 
known as an “investigation,” then the purpose of con¬ 
ducting it was to obtain facts upon which to base further 
action; and therefore the element of immediate or judi¬ 
cial action wns absent. The distinction is declared in the 
case of Bowles v. Baer, et aZ., 142 Fed. (2d) 787. 

“Investigations are informal proceedings held to 
obtain information to govern future action and are 
not proceedings in which action is taken against any¬ 
one. * * * On the other hand, in a Hearing there are 
parties and issues of law and of fact to be tried, and 
at the conclusion of the hearing action is taken which 
may materially affect the rights of the parties. * * # ’ ’ 

The paradoxical situation in this case is that the Federal 
Power Commission has undertaken to render a decision 
seriously affecting the right of the City of Detroit in the 
matter of subjecting a person engaged in the sale of natural 
gas at wholesale to regulation as to its rates; wherein 
the proceeding was instituted as an “Investigation” in- 
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stead of a “hearing.” Then, by a means which has no 
statutory or other legal basis, it has used the record or 
transcript of the “Investigation” as a factual determina¬ 
tion of a “Hearing” upon which it has put Phillips Pe¬ 
troleum Company, a particular ‘ 1 party, ’ ’ beyond the reach 
of the complainant, who during the “Investigation” re¬ 
peatedly asserted that it was being precluded from trying 
the issues of law and fact affecting its rights. 

In the first paragraph of the Opinion No. 217, this 
paradox appears. The second sentence of the opinion says, 

“By our order of October 28, 1948, in Docket No. 
G-1148, an investigation was instituted * • # ”. Italics 
added.) 

It does not say that a “hearing” was set to determine 
the issues raised by intervenors. The fact that the City of 
Detroit is treated merely as an informer at an investiga¬ 
tion, and not a party to a Hearing, is manifested clearly 
by the fourth paragraph of the said Opinion, as follows: 

1 Some indication of the importance of and interest 
in this case may be gained from noting the inter¬ 
venors. These include the following States, or their 
agencies: • * # Also intervening were Wayne County, 
Michigan, and the Cities of Detroit, Michigan, # * •” 

Nothing is said as to what was said by this intervenor 
as to the issues of law and fact by the said Opinion. 
Therefore, the issue is raised now, as to whether the Com¬ 
mission can legally use the same informal means of gather¬ 
ing information for some future use, such as rule making; 
then, by the device of setting itself up as a court or quasi¬ 
judicial body, proceed to adjudicate the status of a par- 
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ticular party, as if it (the Commission) had conducted a 
Hearing. 

If this proceeding is an “ investigation ” as contemplated 
by the Act, then its purpose was to form the basis of 
some future action. 

Commissioner Buchanan rendered his dissent and in the 
first sentence thereof he says: 

“I cannot agree with the decision of the majority.” 

Thus, he shows that the outcome of the proceeding was 
not merely a gathering of Information for the future use 
of the Commission, but resulted in a decision or judgment 
which is the end result of a “Hearing” or adjudication of 
rights. 

It should be noted here that Commissioner Buchanan is 
the lawyer member of the Commission, and for the rea¬ 
son that the issue is a legal one and not an economic or 
financial one, his expert opinion should be given great 
weight 

What the Commission has undertaken to do, in the man¬ 
ner not provided by statute, or by rules and regulations 
duly prescribed thereunder, is to institute an Investiga¬ 
tion for the purpose of obtaining some data, upon which it 
may curtail its own jurisdiction over a particular com¬ 
pany, Phillips Petroleum Company. This was done in the 
teeth of Section 2(s) which defines a natural gas com¬ 
pany and thereby takes the subject of its definition out of 
the subjects of Investigations under Section 15. 



F. Kerr Natural Gas Bill and President Tinman's 
Veto Thereof 

Senate Bill 1498, sponsored by Senator Kerr of Okla¬ 
homa, was designed to deprive the Federal Power Com¬ 
mission of jurisdiction over the sale of natural gas made 
by producers and gatherers to pipe line companies operat¬ 
ing in interstate commerce, contrary in effect to the deci¬ 
sion of the United States Supreme Court in the case of 
Interstate Natural Gas Compcuny v. Federal Power Com¬ 
mission, 331 U. S. 682, 67 S. Ct. 1482, 91 L. Ed. 1742. If 
enacted into law the producers and gatherers of natural gas 
could increase the price thereof to the natural gas pipe 
line companies without regard to -the rate regulatory 
powers of the Federal Power Commission, and this would 
eventually result in increased prices to consumers. 

The President, on April 15, 1950, sent Congress the fol¬ 
lowing message: 

“I return herewith, without my approval, H. R. 
1758, a bill to amend the Natural Gas act approved 
June 21, 1938, as amended. 

“This bill would preclude the Federal Power Com¬ 
mission from regulating sales of natural gas to inter¬ 
state pipe line companies, for resale in interstate com¬ 
merce, by producers and gatherers who are not affili¬ 
ated with the buyers. After careful analysis and full 
consideration, I believe that such an action would not 
be in the national interest. 

“I believe that authority to regulate such sales is 
necessary in the public interest because of the inherent 
characteristics of the process of moving gas from the 
field to the consumer. Unlike purchasers of coal and 
oil, purchasers of natural gas cannot easily move from 
one producer to another in search of lower prices. 


Natural gas is transported to consumers by pipe 
lines and is distributed in a given consuming market 
by a single company. The pipe line companies, and 
in turn the consumers of natural gas, are bound to the 
producers and gatherers in a given field by the physi¬ 
cal location of their pipe lines, which represent large 
investments of funds, and cannot readily be moved 
to other fields in search of a better price. 

“These characteristics of the natural gas business 
impose natural limitations upon effective competition 
among sellers. Competition is further limited by the 
degree of concentration of ownership of natural gas 
reserves. While there are a large number of pro¬ 
ducers and gatherers, a relatively small number of 
them own a substantial majority of the gas reserves. 
Furthermore, the demand for natural gas has been 
growing phenomenally in recent years, and its natural 
advantages as a fuel, coupled with its present price 
advantage, indicate that demand may soon be pressing 
hard upon total supplies. 

“Under these circumstances, there is a clear pos¬ 
sibility that competition will not be effective, at least 
in some cases, in holding prices to reasonable levels. 
Accordingly to remove the authority to regulate, as 
this bill -would do, does not seem to me to be wise 
public policy. 

“It is argued that regulation of sales of natural 
gas to pipe line companies would discourage pro¬ 
ducers and gatherers from selling this gas in inter¬ 
state commerce and -would discourage exploration and 
development of new wells. This claim rests prim¬ 
arily on the assumption that the Federal Power Com¬ 
mission would apply standards of regulation which 
did not take account of the peculiar circumstances 
of natural gas production—such as the cost of ex¬ 
ploration and development, including the drilling of 
dry holes. I do not believe this assumption is well- 
founded. On the contrary, I am confident that the 


Commission will apply standards properly suited to 
the special risks and circumstances of independent 
natural gas producers and gatherers. 

‘ ‘ My confidence in this outcome is supported by the 
fact that, until recently, the Commission has not found 
it necessary to undertake to regulate the prices 
charged by independent gas producers and gatherers, 
although those prices have been advancing. It is 
only natural that prices have risen, since the inter¬ 
state lines built during and since the war have of¬ 
fered a far wider market than existed previously and 
have resulted in more competition among buyers. This 
process of price adjustment will probably continue, 
and it is right that it should if held within reasonable 
limits. 

“Accordingly, producers and gatherers are finding, 
and I am sure will continue to find, strong incentives, 
to search out new sources of natural gas and to sell 
their gas in interstate commerce. I believe the pro¬ 
duction and sale of natural gas will continue to grow 
rapidly, to the benefit of consumers and of all the 
businessmen concerned with serving them. I see no 
danger to that growth in the continuance of the au¬ 
thority of the Federal Power Commission to regulate 
sales of gas to interstate pipe lines. 

“The continuance of that authority will adequately 
protect the public interest by permitting the Commis¬ 
sion to prevent unreasonable and excessive prices, 
which would give large windfall profits to gas pro¬ 
ducers, at the expense of consumers, with no bene¬ 
fit to the Nation in terms of addtional exploration 
and production. Such cases are few, if any, at the 
present time, but the authority to deal with them in 
the future clearly should not be dissipated. 

• “Experience may demonstrate that some improve¬ 
ment of the existing statute may be desirable. I have 
no doubt that the Commission will operate reason- 















ably and in the public interest in carrying out the 
present law, but I would have no objection to reason¬ 
able amendments if they are found to be needed. 

“To withdraw entirely from this field of regulation, 
however, impelled only by imaginary fears, and in the 
face of a record of accomplishment under the pres¬ 
ent law which is successful from the standpoint of 
consumer, distributor, carrier, and producer alike, 
would not be in the public interest. Accordingly, I 
am compelled to return this bill without my ap¬ 
proval. ’’ 

The President’s message is here set out in full because it 
will be important to remember the issues involved. 

On August 15, 1947, the Federal Power Commission 
issued its Order No. 139 wherein the Commission disclaimed 
its intention to exercise jurisdiction over the sales of nat¬ 
ural gas by producers and gatherers when made at arm’s 
length. Following the action of the President, and on July 
11, 1950, the Commission issued its Order No. 154 rescind¬ 
ing said Order No. 139, and held that the former Order was 
inconsistent with the requirements of the Natural Gas Act. 
The Commission had, on October 28, 1948, primarily at the 
request of the City of Detroit, instituted a proceeding bear¬ 
ing Docket No. G-1148 against the Phillips Petroleum Com¬ 
pany and commenced an investigation to determine whether 
such Company was subject to the jurisdiction of the Fed¬ 
eral Power Commission, and whether its rates were just 
and reasonable. The Commission’s investigation continued 
from that time until in January of 1950, when steps were 
taken to fix a date of hearing. The case was set first on 
January 26, 1950, later continued to September 11, 1950, 
later continued to October 9, 1950, then continued until 
January 8, 1951; and finally set for hearing at Bartlesville, 
Oklahoma, on April 2,1951. 


I 



G. Conclusion of Argument. 

An investigation which starts at the production end of 
the natural gas industry, as it had with the Phillips Petro¬ 
leum Co. case, is wrong because it commences from the 
opposite direction taken by Congress in its approach to the 
question of regulating the industry. 

The investigations of the industry, by the Federal Trade 
Commission and Attorney Ferdinand Pecora, started with 
the inter-corporate dealings of the companies and then 
worked back into the phases of the industry’s business, 
which dealt with the formation of natural gas companies 
and their promoters, who were lessees of gas lands. It w*as 
in the disclosures made concerning the tie-ups of these 
lessees or lessors, as the case may be, with the natural gas 
companies, which were formed to manipulate the sale of the 
gas to the ultimate public consumers, that the total absence 
of “arms-length transactions” showed up; thus coupling 
together as a single scheme, production, gathering, trans¬ 
mission, corporate stock issues, bonds, commissions and all 
of the other devices to be found in the broad scope of the 
business —it was these factors—which became the subject 
of regulation under the Natural Gas Act. The Commis- ' 
sion’s Order initiating this investigation does not conform 
to the method or procedure used hy Congress to determine 
the question, notwithstanding the fact that the first clause 
of Section 1 (a) so directs that the adminisration of the 
Act should follow (not digress from) the authority of Con¬ 
gress, under the Senate Resolution 83 (70th Congress, 1st 
Session) and Senate Resolution 84 (72nd Congress, 1st 
Session), which is clearly included in the reference which 
says “and other reports made pursuant to the authority of 
Congress. ’ ’ 
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The first section of the Act lays the basis for construing 
the rest that follows: If Section 1(a) is studied, as it must 
be, in the light of those illuminating disclosures by the Fed¬ 
eral Trade Commission, under S. Resolution 83 and also S. 
Resolution 84, referred to in the Act, it becomes crystal 
clear that the following clause is the aim or major purpose 
of subjecting “natural gas companies” as defined by Sec¬ 
tion 2 (8) to regulation. 

* * it is hereby declared that the business of 
transporting and selling natural gas for ultimate dis¬ 
tribution to the public is affected with a public interest, 
and that Federal regulation in matters relating to the 
transportation of natural gas and the sale thereof in 
interstate and foreign commerce is necessary in the 
public interest.” (business is italicized for the pur¬ 
pose of emphasis.) 

It is the office of interpretation to give a signification to 
such terms, as are quoted in the statute, which cannot be 
said to be meaningless, ambiguous, still less unintelligible, 
but which have acquired a very precise meaning in the law 
relating to the regulation of gas companies. 

It must ever be borne in mind that the field of inquiry in 
cases like the one under scrutiny here relates to the business 
operations of the company and not to its industrial opera¬ 
tions, which is mining for gas and oil. The production of 
gas and all the matters directly concerned with it have no 
place in an investigation concerned only with that other 
field which relates to the sale and disposition of the product 
of the industry. For although the matters of production 
are closelv related to and directly affect the business of 
selling and transporting the commodity produced, it is 
nevertheless not the business of commerce or trade. 

All the avenues of inquiry, which go to show what the 
nature of the trade and commerce of a producer of natural 
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gas are, are proper fields of inquiry and the parties in¬ 
volved in those avenues are proper parties to he given their 
day in court. 

The cities and states, that are directly affected by the 
deals concocted by the producer and transporter of natural 
gas, have a right to make full inquiry into every angle of 
the business of the parties who undertake to shoulder onto 
them, burdens in the guise of rates charged to the public 
within their boundaries. For it is in these arrangements 
between the so-called producer and the transporter and 
salesman that the obligations between these parties are dis¬ 
charged. 

In the case of Peoples Natural Gas Co. v. Federal Power 
Commission, 127 F. (2) 153, the Federal Power Commis¬ 
sion was taken to task bv the Court for its narrow construe- 
tion of the Natural Gas Act; and this case vras decided be¬ 
fore the Administrative Procedure Act opened the doors, 
for review by the Court, still wider. Now it is certain that 
the issue can be reviewed by the Court showing that by a 
narrow interpretation of the context of the Act, the major¬ 
ity of the Commission has made a decision to the prejudice 
and damage of the City of Detroit. Northern Improvement 
Co. v. Ickes, 111 Fed. 2nd 221. 

The question in this case was, whether coal which was 
produced by a wholly owned subsidiary of the Northern 
Pacific Railroad Company and delivered to the Railroad at 
the mine, which coal w*as used by the Railroad to fire its 
locomotives and was not resold, constituted interstate com¬ 
merce; or vras intrastate commerce coupled with a local sale 
and not the subject of regulation under the National Bi¬ 
tuminous Coal Act of 1937. At (2) h. 224 of the decision 
the court says: 
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“It appears that sales of the railroad company in¬ 
clude both coal transported across state lines and that 
used within state borders. These interstate and intra¬ 
state transactions are so inextricably intermingled so 
far as appears from this record that both must be sub¬ 
ject to the provisions of the Act.” 

The contention of the coal company (3) at p. 222 

“that petitioner’s sales of coal to the Railway Company 
are purely local transactions, which do not constitute 
interstate commerce in coal 

After reciting holdings in other cases the court says in 
the concluding sentence of the paragraph (p. 223): 

“It appears conclusively, therefore, that interstate 
commerce includes the transactions of purchase here 
involved. ’ ’ 

This case is quite analogous to the Phillips case in that 
the sale of coal at the mine is comparable to the sale of gas 
at the well. It certainly is a stronger case of interstate 
commerce where gas is bought by Phillips from others and 
resold to Michigan-Wisconsin for transportation and sale 
in Detroit. 
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4 . (CONCLUSION 

For the reasons stated, we respectfully submit that the 
Court should reverse the Order of the Federal Power Com¬ 
mission here on review and order the cause remanded to 
said Commission with directions that it proceed to deter¬ 
mine whether rates for natural gas sold by Phillips Petro¬ 
leum Company to the five pipe line companies here involved 
are unjust, unreasonable, unduly discriminatory or prefer- 
ential and if so, to prescribe rates that are not. 

Respectfully submitted, 

► 

PAUL T. DWYER, 

Acting Corporation Counsel, 

> JAMES H. LEE, 

Assistant Corporation Counsel, 

* Attorneys for Petitioner, City 
of Detroit, Michigan, 

301 City Hall, 

Detroit 26, Michigan. 

v 

Dated: April 17,1952. 
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STATEMENT OF QUESTIONS PRESENTED 


While there are other questions involved herein, 
Intervenor, State of Texas, through its Railroad 
Commission, respectfully presents one question. 

1. Federal Power Commission regulation 
of Phillips' sales will be inconsistent or sub¬ 
stantially interfere with Texas' conserva¬ 
tion powers. 
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SUMMARY OF ARGUMENT 


1. Phillips' sales, though technically consummat¬ 
ed in interstate commerce, are not subject to Fed¬ 
eral Power Commission regulations, because such 
regulations will conflict and substantially interfere 
with Texas' regulatory powers and functions. 1 In¬ 
terstate Natural Gas Company v. Federal Power 
Commission, 331 U.S. 682 (1947). 

ARGUMENT 

Texas' position and concern in this case is the pro¬ 
tection of its own exclusive regulatory functions and 
powers in the conservation and prevention of waste 
of natural gas. These powers, exercised in Texas 
since the first conservation statute was passed by 
the Legislature in 1899, 2 constitute a valid exercise 
of state power in the light of either the State or Fed¬ 
eral constitutions. 3 

Congress clearly reserved to the states these pow¬ 
ers in Section 1(b) of the Natural Gas Act, which in 
part provides: 

“(b) The provisions of this act . . . shall not 
apply ... to the production or gathering of 
natural gas." 

It is settled that the Act was passed to supple¬ 
ment, not to supplant, state powers. Panhandle 

Exhibit No. 133 (R. 8248-8393) is a compilation of all 
Texas statutes relating to oil and gas regulations as of 1950. 

2 Acts 26th Leg., Reg. Ses., 1899, ch. 49, p. 68. 

z Railroad Commission v. Rowan and Nichols Oil Com¬ 
pany , 310 U.S. 573 (1940). 




Eastern Pipe Line Company v. Michigan Public 
Service Commission, 341 U.S. 329 (1951); Pan¬ 
handle Pipe Line Company v. Public Service Com¬ 
mission of Indiana, 332 U.S. 507 (1947); Federal 
Power Commission v. Panhandle Eastern Pipe Line 
Company, 337 U.S. 498 (1949). 

Actually, the Natural Gas Act wedged in between 
state regulations existing at each end of the trans¬ 
portation and sale of natural gas for resale in inter¬ 
state commerce. This was the so-called “gap” which 
Congress bridged without transgressing state regu¬ 
latory powers. 4 

Section 1(b) of the Act plainly recognizes state 
conservation powers at the producing end by ex¬ 
empting from its jurisdiction “the production and 
gathering of natural gas,” both of which have for 
years been subject to state regulations. Equally 
clear is the exemption afforded state regulations at 
the other end of the line, or the consumer end, by the 
terms “. . . the local distribution of natural gas or 
the facilities used for such distribution.” Now, after 
fourteen years of administration of the Natural Gas 
Act, these principles are firmly established by the 
decisions of the Supreme Court of the United States. 


‘Fourteen years before passage of the Natural Gas Act 
in 1938, the Supreme Court of the United States in Missouri 
v. Kansas Natural Gas Company, 265 U.S. 298 (1924) struck 
down Missouri’s attempt to set the rates to be charged for 
gas transported in interstate commerce and sold at the city 
gate to local distributing companies. The decision brought 
into full view, however, the fact that pipe line companies 
transporting and selling in interstate commerce gas at city 
gates were going unregulated. 
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Panhandle Eastern Pipe Line Company v. Michigan 
Public Service Commission , supra. 

Two outstanding decisions of the Supreme Court 
bulwark the “producing and gathering” exemption. 
In Federal Power Commission v. Panhandle East¬ 
ern p ipe Line Company , supra , productive leases 
owned by Panhandle were placed beyond Federal 
jurisdiction on the grounds that the leases w^ere an 
incident of production and gathering and therefore 
subject to state regulation. And in the recent case 
of Cities Service Gas Company v. Pearless Oil and 
Gas Company , 340 U.S. 179 (1950), the Court up¬ 
held the right of a state (Oklahoma) to fix a min¬ 
imum price of 7^ per 1,000 cubic feet at the wellhead. 
The opinion expressly recognizes that the exercise of 
this power is a matter of “local interest” even though 
strong “national interest” was involved. Mr. Justice 
Clark said at page 187: 

“That a legitimate local interest is at stake 
in this case is clear.” 

U 

• • • 

“We recognize that there is also a strong 
national interest in natural gas problems. But 
it is far from clear that on balance such inter¬ 
est is harmed by the state regulations under 
attack here.” 

Yet Petitioners herein urge Federal regulation of 
Phillips' sales though they occupy the same status as 
those sales in the Cities Service case. At page 28 
of its brief, Kansas City says: 

“There must be regulations in this case from 
the well to the city gates.” 



At the consumer end, two decisions form solid sup¬ 
port for state regulations. In Panhandle Pipe Line 
Company v. Public Service Commission of Indiana, 
332 U.S. 507 (1947), following Pennsylvania Gas 
Company v. Commission, 252 U.S. 23 (1920), direct 
sales for consumptive use were left under state reg¬ 
ulations. Further strengthening consumer state reg¬ 
ulatory powers is the recent case of Panhandle-Mich- 
igan, supra, where a state’s (Michigan) right to re¬ 
quire a natural gas company (Panhandle) making 
direct local sales to obtain a certificate of public con¬ 
venience and necessity was upheld. 

Thus both the producer states’ and the consumer 
states’ regulatory powers and functions have been 
carefully protected by Congress and upheld by the 
Supreme Court. But Petitioners have seized upon 
the Supreme Court’s decision in Interstate Pipe Line 
Company v. Federal Power Commission, supra, and 
given that opinion a strained and extreme interpre¬ 
tation. They contend that it holds that the sales of 
a producer and gatherer of natural gas, such as 
Phillips, are subject to Federal Power Commission 
regulation. We respectfully submit that this opinion 
of the Supreme Court should not be accorded such an 
interpretation. No such holding is even implied. 
Rather, the decision bolsters state regulatory func¬ 
tions relating to conservation in the light of the 
Natural Gas Act. It neither extends nor restricts 
jurisdiction of the Act. Too much attention has been 
given to predicting the effect of this decision and too 
little to the actual holding of the Court. As in other 
decisions, the Interstate case is governing only to the 





extent of the facts before the Court. The holding is 
understandable in the light of the facts there pre¬ 
sented. 

Of particular import is the fact that the Court, in 
giving full recognition to state regulations relating 
to conservation, laid down the following clear and 
concise principle: 

“Clearly, among the powers thus reserved to 
the states is the power to regulate the physical 
production and gathering of natural gas in the 
interests of conservation or of any other consid¬ 
eration of legitimate local concern. It was the 
intention of Congress to give the states full free¬ 
dom in these matters. Thus, where sales, 
though technically consummated in interstate 
commerce, are made during the course of pro¬ 
duction and gathering and are so closely con¬ 
nected with the local incidents of that process 
as to render rate regulation by the Federal 
Power Commission inconsistent or a substantial 
interference with the exercise by the State of 
its regulatory functions, the jurisdiction of the 
Federal Powder Commission does not attach.” 

With this primary principle in mind, Texas, 
through its Railroad Commission, intervened in the 
original proceedings held at Bartlesville, Oklahoma. 
Fully recognized, too, is the standard provided by 
Mr. Chief Justice Vinson in applying the principle. 
He said: 


“But such conflict must be clearly shown.... 
It is not sufficient to defeat the Commission’s 
jurisdiction over sales for resale in interstate 
commerce to assert that in the exercise of the 


power of rate regulation in such cases, local in¬ 
terests may in some degree be affected.” 

Therefore, the real purpose of Texas through its 
Railroad Commission in this case, is to show the ex¬ 
tent of its jurisdiction and to show clearly that if 
regulation of Phillips’ sales is exercised by the Fed¬ 
eral Power Commission that conflict and substantial 
interference with the conservation powers of Texas 
will result. These conflicts are not imaginary. They 
are real. There is substantial evidence in the rec¬ 
ord fully supporting the Commission’s finding that 
conflict or interference with state conservation pow¬ 
ers will result if Federal jurisdiction is exercised 
over Phillips’ sales. 

A. PRICE RELATED TO CONSERVATION 

There is a definite relationship between the price 
of gas and conservation. It is axiomatic that if the 
price which producers or gatherers receive for their 
sales of natural gas is controlled, then, to a large ex¬ 
tent, such producers or gatherers are governed in 
respect to what they can do with their properties and 
operations. A depressed price will result in less re¬ 
covery and greater waste of gas. 

Commissioner William J. Murray, Jr., who holds 
the degrees of B.S. and M.S. in petroleum engineer¬ 
ing and who has spent all his life in connection with 
oil and gas (R. 3592), clearly pointed out this rela¬ 
tionship of price and conservation. He testified that 
there had been much waste in Texas because the pre¬ 
vailing price was so low that it was economically 






unsound, to conserve gas (R. 3696); that in years 
past the price was so low that an operator who drilled 
for oil and found gas abandoned the well, and only in 
recent, years since the price of gas had increased and 
markets had become available had there been any 
intention to drill for gas; and with the higher price 
existing today, an operator would not walk off and 
leave a well blowing gas, because he didn’t want to 
spend the. money to control it (R. 3697). Mr. 
Murray further testified that if the price is suffi- 
ciently high, a well may be produced longer and the 
ultimate recovery will be greater, but if the price is 
low, the economic limit will be reached sooner and 
it will mean the abandonment of the well*at an 
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earlier date with a greater volume of gas left in the 
reservoir (R. 3696); that the only way to keep a 
reasonable price of gas through the yeare is to have 
the price high enough to serve as an incentive for 
exploration of new reserves. That is the surest way 
of having an abundant supply. It will mean more 
exploration and. more gas and ample supply, of 
course, will insure reasonable prices. (R. 3730- 
3731.) 

Answering cross questions by Wisconsin endeav¬ 
oring to show a monopoly of gas by the companies, 
Mr. Murray foreclosed such a situation by testifying 
that much competition exists within and between 
fields and that no single source of supply should be 
looked to since other sources can be tapped. Compe¬ 
tition will result in a fair price. (R. 3670-3671.) 

Mr. Jack Baumel testified in his capacity as Chief 
Engineer for the Railroad Commission of Texas, 


and it was his opinion that conservation and price 
“go hand in hand.” (R. 4241.) Mr. Baumel saw 
in a depressed price the loss'of production from mar¬ 
ginal drilling. Comparatively speaking he pointed' 
out that the present price paid for oil ($2.65) per 
barrel caused greater production of stripper re¬ 
serves, while oil at a dollar a barrel might not have 
made it economically feasible to produce such wells 
(R. 4232-4234). 

The record is replete with evidence from the other 

■* " (■ * * • • * ,* • 

states which participated in the hearing that con¬ 
servation is sensitive to price. (See Spurrier, R. 
4063; Capshawj R. 4508.) An almost exact par¬ 
allel!*)' this evidence'may be found in the Cities 
Service case, supra. In upholding the Oklahoma 
Commission order which in part was based on the 
fact that price had a direct bearing on conservation, 
the Supreme Court apparently recognizes that low 
prices adversely affect conservation. ' Under any 
view that decision bolsters the testimony of the state 
witnesses that price is directly related to conser- 

'• * f 1 ..... ..... 

vation. 


Since price and conservation of gas are so closely 
related, it follows that the power to regulate the price 
a producer is to receive for his gas is in effect the 
power to regulate production and gathering. In¬ 
evitably, conflict with state conservation powers 

will result if Federal jurisdiction and control is ex- 

^ • , • » * • • . < • • • 

ercised over the sales of a producer and gatherer. 

The Court's attention is respectfully invited to 
the forceful and effective testimony of Mr. Murray 
and Mr. Baumel. Both of these men, Mr. Murray 
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as a Commissioner, and Mr. Baumel as Chief En¬ 
gineer of the Railroad Commission, have enviable 
records and a wealth of experience in the conserva¬ 
tion field. From their evidence the following in¬ 
stances of conflict and interference are presented. 

% 

M 

B. SUBSTANTIAL EVIDENCE OF INTERFERENCE 
WITH TEXAS’ CONSERVATION POWERS 

(1) Conflict With Conservation Policy Based 
on Competition 

Mr. Murray’s testimony evidences again and again 
that the price which a producer or a gatherer re¬ 
ceives for his gas should find its level through the 
competitive forces of supply and demand. (R. 
3736-3739.) Mr. Murray stated that they (the Rail¬ 
road Commission) did not in any way fix or control 
such price and felt that in the long run “it is in the 
best interest of the people of Texas or the nation” not 
to exercise such authority. (R. 3739.) In not exer¬ 
cising this authority and pursuing a present policy 
based on competition, it is thus the Railroad Com¬ 
mission’s present position that conservation would be 
better served. (R. 3730-3731.) 

This program or policy stems from Texas’ exclu¬ 
sive conservation powers and is entitled to protec¬ 
tion from Federal transgression, the same as any 
other of its conservation powers. True it is that 
Oklahoma pursued a different course by fixing the 
minimum wellhead price, and was upheld in the 
Cities Service case. But these conservation powers 
are vested exclusively in the states and no state is 
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therefore bound to follow a policy which another 
state may have successfully and validly adopted. 
Moreover, a policy or program of one state may prove 
unwise in another. At all events, it is a matter for 
the state to decide. It is manifest that if the Fed¬ 
eral Power Commission assumed jurisdiction over 
Phillips and exercised any control whatever over the 
price of its sales, an existing conservation policy of 
Texas would be trampled. 

(2) Conflict with Power to Prevent Flaring 
of Gas 

In 1949 the Railroad Commission issued orders 
which stopped the flaring of gas in seventeen differ¬ 
ent fields in Texas. Billions of feet of casinghead 
gas which before was flared or burned in the open 
air is now beneficially utilized. Only because of the 
rise in price of gas during the last few years were 
such orders made possible. The action of the Rail¬ 
road Commission in issuing the so-called “flare gas” 
orders was upheld by the Supreme Court of Texas. 
Railroad Commission v. Sterling Oil & Refining 
Company , 147 Tex. 547, 218 S. W. 2d 415 (1949). 
Commissioner Murray graphically detailed these 
facts in his testimony (R. 3628, 3631). 

As a result of the conservation of casinghead gas, 
many casinghead gas plants have been constructed. 
They could not have been built if the price of gas had 
been too low to make it economically feasible. (R. 
3698.) Mr. Baumel testified that it would put a pro¬ 
ducer in a dilemma if he were ordered to build a gas- 




oline plant and gathering pipe lines to pick up cas¬ 
inghead gas which was being flared and thereafter 
a price was fixed at such a low figure that the pro¬ 
ducer couldn’t operate the gathering system and 
plant. The result would be wraste because the pro¬ 
ducer would again be forced to flare the gas. 

The Commission has an established policy that a 
producer must run casinghead gas in ahead of gas 
from a gas well and if the price of gas wrere so de¬ 
pressed that a producer could not utilize casinghead 
gas, then gas well gas would have to be taken, thus 
causing waste of not only the casinghead gas, but 
gas well gas. (R. 3598.) 

Petitioners argue that there is no evidence to show’ 
conflict with state conservation powers, but here in 
the concrete testimony of Mr. Murray and Mr. 
Baumel is definite and specific evidence of the in¬ 
evitable conflict which will result from Federal con¬ 
trol of the price of gas received by a producer and 
gatherer. Petitioners apparently base this argu¬ 
ment upon the fact that the evidence does not reflect 
a conflict between present orders of the Railroad 
Commission and the Federal Power Commission. 
Since jurisdiction has never been exercised by the 
Federal Powrer Commission over Phillips’ sales as a 
producer and gatherer, obviously no such conflict 
could be showrn. But should a state wait until its 
conservation rights and powers are overrun by unau¬ 
thorized Federal control before it raises its voice to 
show conflict? Apparently, a state is not expected 
to wait for an actual conflict to exist for such was 
definitely implied by the Supreme Court in the Inter- 


state case when it was stated that no evidence of 
conflict with state power was shown either “present 
or threatened.” (Italics supplied.) In other words, 
the Court recognized that if there had been evidence 

9 % 

showing a “threatened” conflict such evidence would 
have been considered by the Court in determining 
whether jurisdiction attached. To follow Petition¬ 
ers’ argument that actual conflict must be shown 
would bring about the absurd result that the Federal 
Power Commission must first exercise jurisdiction 

before it could be proved that it had no jurisdiction. 

• . r 

No more is required than the substantial testimony 
of Mr. Murray and Mr. Baumel, who, from their 
vantage points based on years of experience, unhes¬ 
itatingly stated that in the event such jurisdiction 
was exercised by the Federal Power Commission the 
conflict would be inevitable. (R. 3764; 3956.) 

(3) Conflict with Allowable and Proration 
Powers 

Under the provisions of Article 6008, Vernon’s 
Annotated Civil Statutes, the Railroad Commission 
is granted authority to determine the daily allow¬ 
able production of gas in the fields and prorate the 
production among the wells in the field. 5 After out¬ 
lining the procedures which the Railroad Commis¬ 
sion followed in setting the allowables and proration 
schedules of various fields (R. 3576-3580), Exhibits 
Nos. 134 (R. 8394, 8467), 134-A (R. 8468, 8484), 
and 134-B (R. 8485, 8543), Mr. Baumel testified 


’Exhibit 133 (R. 8252-8254). 





that one who made a nomination based on his market 
demand would in all probability end up with either 
more or less than nominated and if less, the company 
would have to interconnect with others in the field 
to meet his demand. For example, he stated that 
if Phillips received under the proration schedule less 
- than it had nominated, Phillips would have two al¬ 
ternatives. One vrould be to interconnect with those 
who had an excess allowable and the other would 
be to overproduce its wells for six months not to ex¬ 
ceed twfice their allowables. If such other producers 
refused to sell, it would be a problem for the Rail¬ 
road Commission under Section 20 of Article 6008 
to solve by shutting in their wells. (R. 3583.) Mr. 
Baumel testified if a producer with excess allowable 
won’t sell to those with unsatisfied market demand, 
such producer would be closed in and his lease 
drained by the other producers. (R. 3583-3584.) 

Mr. Murray in testifying regarding the require¬ 
ment for interconnecting within a field to those who 
have excess allowable, expressed grave concern over 
the fact that there was considerable reluctance on 
the part of some and outright refusal on the part of 
other companies to tie into any pipe line under the 
jurisdiction of the Federal Power Commission for 
fear that they too might be subjected to the control 
of the Federal Power Commission. He testified that 
it had been a very definite barrier to the attainment 
of conservation and to the establishment of equitable 
withdrawals in the various fields. (R. 3752-3753- 
3754.) 



15— 


Under this graphic illustration regarding the ex¬ 
ercise by the Railroad Commission of its powers to 
determine allowables and fix proration schedules, it 
is at once apparent that if the Federal Power Com¬ 
mission assumed jurisdiction over the sales of a pro- i 
ducer and gatherer of gas, serious conflict and inter¬ 
ference with these regulations would result. 

i 

(4) Conflict with Well Spacing 

> 

Mr. Baumel testified that from an engineering 
standpoint, it could not be denied that economics has 
a great deal to do with the drilling and producing of 
wells. (R. 3591.) He testified further that accord¬ 
ing to the experience of the Commission it was found 
that “if an operator comes before the Commission for 
field rules and the Commission adopts a spacing rule 
of 40 acres or 160 acres and then the price of gas is 
depressed, we tell him he had to drill the wells on 
160 acres or on 40 acres but he can't afford to drill 
them under the price of gas. The question then 
comes in that waste will take place and the natural 
resources will not be recovered unless he drills those 
wells at 40 acres or 160 acres. He is forced under 
depressed gas to drill them on 640 or a thousand 
acres." (R. 3951-3952.) 

(5) Conflict with Pressure Maintenance and 
Secondary Recovery 

Very frequently the Railroad Commission finds it 
necessary to increase oil production by supplement¬ 
ing the natural sources of energy in an oil field by 




ordering casinghead gas returned to the reservoir 
(R. 3605-3606). More and more this method of re¬ 
pressuring is being practiced (R. 3607). In West 
Texas, Mr. Murray testified the recovery was very 
low, and in time the Commission would order gas 
committed to other sources injected back into the res¬ 
ervoir. He felt that a greater oil production would 
be of greater benefit to the nation. (R. 3607.) 

In this connection, Mr. Murray testified that the 
Commission had recently entered an order in the 
Shafter Lake Feld which required the gas produced 
in that field to be returned to the reservoir (R. 
3620). The gas constituted a large source of supply 
to Phillips’ gasoline plant which in turn processed 
it for transmission by El Paso Natural Gas Company 
to California (R. 3622). Mr. Murray stated that 
the basis of the order was to preserve or maintain 
pressure. Concerning the Shafter Lake Field, in an¬ 
swer to questions which assumed that if the Federal 
Power Commission took jurisdiction of Phillips and 
granted to Phillips a certificate of public convenience 
and necessity based upon dedicated reserves in the 
Shafter Lake Field, Mr. Murray testified that a con¬ 
flict would certainly result. (R. 3637-3641.) 

Of course it is not known whether the Federal 
Power Commission would regulate Phillips in this 
way if it assumed jurisdiction over it. But dedicated 
reserves is a matter solely for the Federal Power 
Commission, whereas pressure maintenance is one 
lodged exclusively with the Railroad Commission. If 
the Federal Power Commission insisted that a nat¬ 
ural gas company supply its market with the ded- 




icated gas from a field, though a state order existed 
requiring that it be forced underground to maintain 
pressure, so as to prevent waste, it cannot be denied 
that a real conflict would exist. 


(6) Conflict with Gas-Oil Ratio Power 


The Railroad Commission has the duty under Ar¬ 
ticle 6008, Section 5, Vernon’s Annotated Civil Stat¬ 
utes, of setting the oil-gas ratio in the production of 
oil. 6 Thi£ simply means, for example, that in a given 
field the Commission will allow so many thousand 
cubic feet of gas ; to be produced with one barrel of 
oil. The Statewide ratio is one thousand cubic feet 
of gas to one barrel of oil, which is a recent change 
from two thousand to one. (R. 3605.) Obviously, 
any change in the ratio will affect the volume of gas 
available for market. 

» - • • •*% • » i 

Mr. Baumel stated that if the Goldsmith Field 
was producing at 6,000 to 1 ratio, more gas would 
be produced with, the oil to be processed through the 
gasoline plant and put in the El Paso transmission 
line. But if the gas-oil ratio were reduced to 2,000 
to 1, it would reduce the gas to be produced from 
that reservoir in that proportion and there would be 
less gas going into the transmission lines. (R. 3974.) 

Here again the requirements of dedicated reserves 
by the Federal Power Commission might easily con¬ 
flict with the enforcement of an oil-gas ratio order 
of the Commission which had the effect of reducing 
the volume of gas put on the market in a certain field. 


"Exhibit 133 (R. 8250). 




C. IMMATERIALITY OF PETITIONERS’ ARGUMENT 
BASED ON NO CONFLICT BETWEEN STATE AND 
FEDERAL JURISDICTION OVER NATURAL GAS 
COMPANIES 

Petitioners have sought to show that since there 
are a number of natural gas companies under the 
jurisdiction of the Federal Power Commission which 
also produced and gathered gas in the producing 
states and since there had been no conflicts between 
the states and the Federal Power Commission in their 
regulatory functions over these companies, there 
would be no conflict if the Federal Power Commis¬ 
sion assumed jurisdiction over Phillips. Mr. Murray 
gave a complete answer to that question. 

Mr. Murray stated that in Texas Phillips' pri¬ 
mary or principal function was regarded as produc- 
ing, gathering and processing gas. (R. 3779.) But 
Mr. Murray also pointed out that if Phillips extended 
their operation so as to include a transmission line 
in interstate commerce that part of their business 
should be regulated by the Federal Power Commis¬ 
sion. For example, he stated that if Phillips under 
its same name and identical corporate ownership had 
a pipe line going into Chicago, that portion of their 
operations would be under the jurisdiction of the 
Federal Power Commission. On the other hand, that 
part of their operations which we think of as being 
their principal operations (he didn’t attempt to say 
where one started and the other stopped, but he was 
obviously referring to their primary function of pro¬ 
ducing, gathering and processing the gas) ought not 



to be under Federal Power Commission jurisdiction 
(R. 3779). 

As another example, Mr. Murray explained that 
there had been no conflict with Federal Power Com¬ 
mission regulation of Lone Star Gas Company and 
United Gas Company but if a hearing were held to 
determine whether or not Lone Star Producing Com¬ 
pany or United Producing Company were under Fed¬ 
eral Power Commission jurisdiction, the Railroad 
Commission would be “pretty concerned, because 
that is something in our field, and we’d be right in 
here intervening in order to tell you our concern.” 

(R. 3865.) | 

Mr. Baumel clearly explained the reason no con¬ 
flict exists in the regulation of natural gas companies 
by the Federal Power Commission and the state even 
though those companies own production. He stated 
that the Federal Power Commission fixed the gate 
rates on the transmission lines, but during 13 years 
the Federal Power Commission has not been “down 
here telling us as to what we should do or haven’t 
done anything concerning production, gathering or 
processing of gas.” (R. 4256.) 

The fact that there are several natural gas com¬ 
panies now under the jurisdiction of the Federal 
Power Commission and owning production in Texas 
subject to state regulations and the fact that there 
does not exist conflict between state and federal reg¬ 
ulations has no bearing on this case. No evidence 
whatever exists to show where the Federal Power 
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Commission has in any way sought to assume juris¬ 
diction over the 'producing and gathering business of 
these natural gas companies. It was not shown, nor 
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could it be, that the Federal Powder Commission reg- 
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ulated the sales of the producing and gathering busi- 
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ness of these natural gas companies. The truth is 
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that the Federal Power Commission has not exer- 

\ . • . **•. .••• • * .. .. . 4 

cised such authority and control. That body has ex- 
pressly repudiated such an extension of its authority, 
not only in this case but on many other occasions. 7 
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If they had attempted such regulation, then these 

*. I * . ►- l . '« • * » . . . . .1 V . < * * ‘ it i < a • * » • * | i •' v * . 

inevitable conflicts which we have pointed out from 
the testimony of Mr. Murray and Mr. Baumel would 
certainly exist. 


CONCLUSION 

The Federal Power Commission’s order is a valid 
lawful order. The conclusion that an assumption of 
jurisdiction over Phillips would extend its authority 
beyond the scope of the Natural Gas Act is proper. 
A different course will lead to a collision with the reg¬ 
ulatory powers and functions of the producing states 


T In the Matter of Columbian Fuel Corp., 2 F.P.C. 200 
(June 29, 1940) ; In the Matter of Fin-Ker Oil & Gas Pro¬ 
duction Co., 6 F.P.C. 92 (May 20, 1947); In the Matter 
of Kansas-Nebraska Natural Gas Company, Inc. et al., 
6 F.P.C. 664 (May 20, 1947); In the Matter of the Chicago 
Corporation, 6 F.P.C. 98 (May 28, 1947)r In the Matter 
of R. J. and D. E. Whelan, 6 F.P.C. 672 (May 20, 1947); 
In the Matter of La Gloria Corporation, 7 F.P.C. 349 (Feb. 
2, 1948) - ; In the Matter of Superior Oil Company, 7 F.P.C. 
627 (May 11, 1948); In the Matter of General Crude Oil 
Company, 7 F.P.C. 1024 (November 12, 1948). 
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relating to conservation and prevention of waste. 
The Order should be affirmed. 

Respectfully submitted, 

PRICE DANIEL, 

Attorney General of Texas, 

CHARLES E. CRENSHAW, 
Executive Assistant Attorney 
General, Capitol Station, 
Austin, Texas, 

J. PAULL MARSHALL, 

Union Trust Building, 

Washington, D. C., 

Attorneys for Intervenes, State 
of Texas and the Railroad 
Commission of Texas. 


June 21, 1952. 
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Executive Assistant, 
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Commission of Texas . 




MOTION OF THE STATE OF TEXAS 
THROUGH THE RAILROAD COMMISSION OF TEXAS 

FOR LEAVE TO INTERVENE 

Comes now the State of Texas through the Rail¬ 
road Commission of Texas represented by Price 
Daniel, the Attorney General of Texas, and respect¬ 
fully moves this Honorable Court, pursuant to Rule 
38(c), for leave to intervene, to be heard upon brief 
and oral argument and to participate fully in these 
proceedings as a party in support of the order of the 
Federal Power Commission sought to be reviewed 
and set aside by Petitioners herein. In support of 
its motion, the Railroad Commission of Texas re¬ 
spectfully shows: 


I. 

The Railroad Commission of Texas is a govern¬ 
mental agency of the State of Texas, created and ex¬ 
isting under the Constitution and laws of the State 
of Texas, having the power, duty and responsibility 
to regulate the common carriers and gas utilities 
doing business within the State and having juris¬ 
diction, authority and responsibility to administer 
the laws of the State relating to conservation and 
prevention of waste of natural gas and petroleum 
and the protection of correlative property rights. 
The members of the Railroad Commission at the 
present time are Olin Culberson, Chairman, W. J. 
Murray, Jr., and Earnest 0. Thompson. 


Xhe matters involved in Federal Power Commis¬ 
sion order in Docket No. G-1148, sought to be re¬ 
viewed and set aside herein by Petitioners, directly 
affect the powers, duties and responsibilities of the 
Railroad Commission of Texas. In the hearings below’ 
the Railroad Commission of Texas filed a Motion For 
Leave To Intervene and w T as permitted to do so. The 
Railroad Commission of Texas, after being permitted 
to intervene in the hearings below, took an active 
part in the hearings, introducing evidence showing 
that any action by the Federal Power Commisson 
asserting jurisdiction over Phillips Petroleum Com¬ 
pany would amount to a substantial interference 
w’ith the duties, powers and jurisdiction of the Rail¬ 
road Commission of Texas. In support of its posi¬ 
tion, the Railroad Commission of Texas filed briefs 
and made oral argument before the Federal Power 
Commission. At the completion of the hearing, filing 
of briefs and oral argument, the Federal Power Com¬ 
mission in its opinion and order No. 217, dated Au¬ 
gust 16, 1951, issued August 22, 1951, found that 
it did not have jurisdiction over Phillips Petroleum 
Company. Petitioners have filed in this Court a pe¬ 
tition to review and set aside (a) the order of the 
Federal Power Commission dated August 16, 1951, 
and issued on August 22, 1951, and (b) the order 
of the Federal Power Commission of September 28, 
1951, denying petition for rehearing. Further, the 
Petitioners herein ask this Honorable Court to de¬ 
termine generally that the Phillips Petroleum Com¬ 
pany is a natural gas company within the meaning 
of the Natural Gas Act. 
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III. 

The Railroad Commission of Texas has an interest 
in the above entitled proceeding to the extent that 
the same relates to the production, transportation, 
use, conservation and prevention of waste, of nat¬ 
ural gas within the State of Texas, and the protec¬ 
tion of correlative property rights. The relief sought 
by Petitioners herein, if granted, would substan¬ 
tially interfere with the power of the State of Texas 
to regulate through the Railroad Commission of 
Texas the production and gathering of gas. The 
regulation of prices or sales of gas produced in Texas 
by Phillips Petroleum Company or other like pro¬ 
ducers or gatherers of natural gas are not subject 
to the jurisdiction of the Federal Power Commission 
in that such sales, though technically consummated 
in interstate commerce, are made during the course 
of production and gathering and are so closely con¬ 
nected with production and gathering as to render 
regulation by the Federal Power Commission inap¬ 
propriate and a substantial interference with the 
regulatory functions of the Railroad Commission. 

IV. 

The State of Texas through its Railroad Commis¬ 
sion therefore is directly and vitally concerned over 
the issues and questions involved in these proceed¬ 
ings. The interest of the State of Texas is not com¬ 
pletely represented by any other party herein. 

WHEREFORE, the State of Texas through its 
Railroad Commission of Texas, respectfully moves 



this Honorable Court for leave to intervene herein, 
to be heard on brief and to be permitted to partici¬ 
pate fully in these proceedings as a party in support 
of the Federal Power Commission order which Peti¬ 
tioners seek to have reviewed and set aside. 

Respectfully submitted, 


Pauli Marshall 
Union Trust Building, 

Washington 5, D. C., 

PRICE DANIEL 
Attorney General, 

State of Texas, 

CHARLES E. CRENSHAW, 
Executive Assistant, 

Capitol Station, 

Austin, Texas, 

Attorneys for the Railroad 
Commission of Texas . 

Dated: April , 1952. 

CERTIFICATE OF SERVICE 

The undersigned, attorney for the Railroad Com¬ 
mission of Texas, hereby certifies that on April-, 

1952, he served a copy of the foregoing motion to in¬ 
tervene upon each of the parties of record in this pro¬ 
ceeding by duly mailing a copy thereof by registered 
mail, properly addressed with postage prepaid, to 
counsel of record for each of said parties as follows: 

BRADFORD ROSS, 

General Counsel for Federal Power 
Commission, 

1800 Pennsylvania Avenue, N. W., 

Washington 6, D. C. 
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WILLIAM E. TORKELSON, 

1 W. Wilson Street, 
Madison, Wisconsin, 

Attorney for the State of 
Wisconsin, Petitioner, 


STEWART G. HONECK, 

State Capitol, 

Madison, Wisconsin, 

Attorney for Public Service 
Commission, Petitioner, 


JAMES H. LEE, 

Assistant Corporation Counsel, 
301 City Hall, 

Detroit 26, Michigan, 

Attorney for City of Detroit, 
Michigan, Petitioner, 


DAVID M. PROCTOR, 

City Counselor, 

2800 City Hall, 

Kansas City, Missouri, 

Attorney for City of Kansas City , 
Missouri, Petitioner, 

WALTER J. MATTISON, 

City Attorney, 

801 City Hall, 

Milwaukee 2, Wisconsin, 

Attorney for City of Milwaukee, 
Wisconsin, Petitioners, 

GERALD K. O’BRIEN, 

Prosecuting Attorney, County of 
Wayne, 

3400 Guardian Building 
Detroit 26, Michigan, 

Attorney for Petitioner, 


HUGH B, COX, 

701 Union Trust Building, 

> Washington 5, D. C., 

Attorney for Phillips Petroleum 
Company, Intervener, 


RAYBURN L. FOSTER, 

c/o Phillips Petroleum Company, 
Bartlesville, Oklahoma, 

Attorney for Phillips Petroleum 
Company, Intervener, 
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HARRY D. TURNER, 
c/o Phillips Petroleum Company, 
Bartlesville, Oklahoma, 

Attorney for Phillips Petroleum 
Company, Intervener, 

WARREN M. SPARKS, 
c/o Phillips Petroleum Company, 
Bartlesville, Oklahoma, 

Attorney for Phillips Petroleum 
Company, Intervener, 

MAC Q. WILLIAMSON, 

Attorney General for the State 
of Oklahoma, 

State Capitol Building, 

Oklahoma City, Oklahoma, 

FLOYD GREEN, 

Conservation Attorney for the 
State of Oklahoma, 

State Capitol Office Building, 
Oklahoma City, Oklahoma, 

Attorneys for the Corporation 
Commission of the State of 
Oklahoma, Intervener. 

JOE L. MARTINEZ, 

Attorney General, 

State of New Mexico, 

Santa Fe, New Mexico, 

PETER N. CHUMBRIS, 

Special Assistant Attorney General, 
State of New Mexico, 

322 West Gold Avenue, 

Albuquerque, New Mexico, 

Attorneys for State of New Mexico, 
et al., Intervener . 


Pauli Marshall, 

Union Trust Building, 
Washington 5, D. C., 

Attorney for the Railroad 
Commission of Texas. 
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STATE OF WISCONSIN and PUBLIC SERVICE 
COMMISSION OF WISCONSIN, ET AL, 

Petitioners, 
vs. 

FEDERAL POWER COMMISSION, 

Respondent, 

PHILLIPS PETROLEUM COMPANY, 

STATE OF NEW MEXICO, ET AL, 

lntervenors. 
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OF THE FEDERAL POWER COMMISSION 

* 



June 22,1952 


Joe L. Martinez 
Attorney General 
Santa Fe, New Mexico 

Peter N. Chumbris 
Special Assistant Attorney General 
State of New Mexico 
322 West Gold Avenue 

Albuquerque, New Mexico 
Attorneys for lntervenors 
State of New Mexico 
Oil Conservation Commission 
State of New Mexico 
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VALLIANT PNINTINO CO.. ALOUQULRQUE 





STATEMENT OF THE QUESTION PRESENTED 

In the opinion of the Intervenors, the State of New 
Mexico and the Oil Conservation Commission, the question 
which particularly applies to them in this case is as follows: 

Would regulation by the Federal Power Commission of 
sales of any independent producer and gatherer of natural 
gas such as Phillips Petroleum Company though technically 
consummated in Interstate Commerce conflict and substan¬ 
tially interfere with the State of New Mexico in effectuating 
its conservation program and public policy? 
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No. 11,245 


CITY OF MILWAUKEE, A MUNICIPAL 
CORPORATION, 

Petitioner, 

v. 

FEDERAL POWER COMMISSION, 

Respondent, 

STATE OF NEW MEXICO, ET AL, 

Intervenors. 


No. 11,252 

COUNTY OF WAYNE, MICHIGAN, 

v. 

FEDERAL POWER COMMISSION, 
STATE OF NEW MEXICO, ET AL, 


Petitioner, 


Respondent, 

Intervenors. 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE FEDERAL POWER COMMISSION 

BRIEF OF STATE OF NEW MEXICO 

and 

OIL CONSERVATION COMMISSION, 

Intervenors. 


COUNTER STATEMENT OF THE CASE 

The Intervenors, the State of New Mexico and the Oil 
Conservation Commission of New Mexico, in the interests 
of brevity and in view of the extensive record and briefs in 
this Review, will leave to the Respondent, the Federal Power 


Commission, to counter the Statement of the Case of the 
Petitioners, however, the Intervenors counter the statement 
of the Petitioners in this respect. 

The Petitioners, State of Wisconsin, et. al., in their 
Brief, beginning at Page 23, stated that: 


“No minimum price at the well-head had ever been 
fixed, assuming the New Mexico Commission had juris¬ 
diction to do so. (R. 4063; 4105).” 

The transcript shows, however, that although the Commis¬ 
sion has not exercised the power to fix a price of gas at the 
well-head, the Commission had that power and in one Hear¬ 
ing before the Commission on a matter of ratable take might 
have exercised that power had not the matter been settled 
between the parties by the operator arriving at a common 
price and a common amount from the five wells in the pool. 
(R. 4064.) 


The Petitioners ’ statement of the Case state that the 
only testimony given by Mr. Spurrier, director-member 
and secretary of the Commission, as to conflict was in 
response to hypothetical questions based on assumptions 

which automatically called for an affirmative answer. How- 

/ 

ever, the record shows that Mr. Spurrier testified that price 
plays a very important role in conservation of gas and the 
prevention of its waste. 

He testified that in 1940 the price of gas in Lea County, 
was about two cents (2c) and that seventy-five million cubic 
feet of gas a day, worth $9,000.00 in the Ohio market was 
being flared. (R. 4054; 4063.) 

He further testified the effect that price had on aban¬ 
donment of wells; with a higher price for gas, the producer 
can afford to produce a well longer and to a lower abandon¬ 
ment pressure. (R. 4063.) 





He testified further that the Oil Conservation Act of 
New Mexico benefited by some of the mistakes of the older 
producing States and that at the time the Law was passed 
it was considered a model Law and at least two states have 
largely copied our Law. (R. 4053.) 

He further testified that as part of its conservation 
program, the Oil Conservation Commission has authoriza¬ 
tion for well spacing, pro-ration for oil and gas, provide for 
ratable take, protects the common purchaser. (R. 4054 to 
4063.) 

Further, Mr. Spurrier testified that assuming that the 
Federal Power Commission fixed the price of gas to pro¬ 
ducers and gatherers of the gas in New Mexico, that such 
action would conflict with the regulatory authority of the 
State of New Mexico. (R. 4077.) 

Mr. Spurrier further stated that Exhibit No. 145 which 
was introduced and received into evidence is the bound 
volumes of the Rules and Regulations of the Oil Conserva¬ 
tion Commission (R. 8807-8888); he also identified the 
various forms which were introduced and received as evi¬ 
dence as Exhibit No. 146, ‘a’ thru ‘g’, all which relate to 
the care New Mexico takes in conservation of gas and its 
prevention of waste (R 8890-8900). 


SUMMARY OF ARGUMENT 

The regulation by the Federal Power Commission of 
sales of independent producers and gatherers of natural 
gas, though technically consummated in Interstate Com¬ 
merce, will conflict and substantially interfere with the 
State of New Mexico in effectuating its conservation pro¬ 
gram and public policy, since the Natural Gas Act, Sec. 
1 (b), as interpreted by the Supreme Court of the United 


? 


o 


States in the Interstate Natural Gas Company vs. Federal 
Power Commission , 1947, 331U. S. 682, specifically exempts 
regulation of such sales by the Federal Power Commission, 
and preserves that power to State regulation in areas in 
which the States are constitutionally competent to act. The 
evidence adduced at the Hearing and the Law as clearly 
stated in Cities Service Gas Company vs. Peerless Oil and 
Gas Company , 1951, 340 U. S. 179, and in the Interstate 
Natural Gas Company case, supra, as well as the Laws of 
the State of New Mexico and Rules and Regulations pro¬ 
mulgated by the Oil Conservation Commission effecting oil 
and gas conclusively show that the State of New Mexico is 
constitutionally competent to regulate the sales of producers 
and gatherers of natural gas though technically consum¬ 
mated in Interstate Commerce and that regulation by the 
Federal Power Commission would conflict and substantially 
interfere with the State of New Mexico in effectuating its 

conservation program and public policy. 

# 

ARGUMENT 

REGULATION OF SALES OF INDEPENDENT 
PRODUCERS AND GATHERERS THOUGH TECH¬ 
NICALLY CONSUMMATED IN INTERSTATE COM¬ 
MERCE WILL CONFLICT AND SUBSTANTIALLY 
INTERFERE WITH THE STATE OF NEW MEXICO 
IN EFFECTUATING ITS CONSERVATION PRO¬ 
GRAM AND PUBLIC POLICY. 

The Intervenors, the State of New Mexico and the Oil 
Conservation Commission of New Mexico, will brief only 
the above point in this Review and leave to the Respondent 
the briefing the other points raised in the Briefs of the 
Petitioners. 


4 
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The record establishes the fact that Phillips Petroleum 
Company is engaged exclusively in the production and gath¬ 
ering of natural gas, and it necessarily follows that sales 
made by Phillips, though technically consummated in Inter¬ 
state Commerce, are so closely connected with the local 
incidents of that process as to render rate regulation by 
the Federal Power Commission inconsistent or a substantial 
interference with the exercise by the State of its regulatory 
functions and therefore the jurisdiction of the Federal 
Power Commission does not attach. Interstate Natural Gas 
Company v. Federal Power Commission , (1947) 331 U. S. 
682, 690, 91, L. Ed. 1742, 68 Sup. Ct. 30. 

There is no doubt that the States, including the State 
of New Mexico, do have the constitutional power to regulate 
the price of gas at the well-head and regulate those sales for 
resale in Interstate Commerce in the interests of conserva¬ 
tion. In Cities Service Gas Co. v. Peerless Oil & Gas Com¬ 
pany , (1951) 340 IT. S. 179, the Court said: 

“... in a field of this complexity with diverse interests 
involved, we cannot say that there is a clear national 
interest so harmed that the state price-fixing orders 
here emploved fall within the ban of the Commerce 
Clause.” 

With the above two premises established and which 
are to be fully briefed by the respondent in this Review, the 
Intervenors, the State of New Mexico and the Oil Conser¬ 
vation Commission of the State of New Mexico, contend that 
regulation of sales of independent producers and gatherers 
though technically consummated in Interstate Commerce 
will conflict and substantially interfere with the State of 
New Mexico in effectuating its conservation program and 
public policy by virtue of the exemption in the Natural Gas 
Act of 1938,15 U. S. C. Sec. 717-717W, 52 Stat. 821: 
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“Section 1... (b): 

“The provisions of this Act shall apply to the trans¬ 
portation of natural gas in Interstate Commerce, to the 
sale in Interstate Commerce, of natural gas for resale 
for ultimate public consumption for domestic, commer¬ 
cial, industrial, or any other use, and to natural-gas 
companies engaged in such transportation or sale, but 
shall not apply to any other transportation or sale of 
natural gas or to the local distribution of natural gas or 
to the facilities used for such distribution or to the 
production or gathering of natural gas.” (italics ours) 


The Supreme Court of the United States in Interpret¬ 
ing said act in the Interstate Natural Gas Co. case , supra, 
stated as follows: 


“In denying the Federal Power Commission jurisdic¬ 
tion to regulate the production or gathering of natural 
gas, it was not the purpose of Congress to free com¬ 
panies such as petitioner from effective public control. 
The purpose of that restriction was, rather, to preserve 
in the State powers of regulation in areas in which the 
States are constitutionally competent to act. Thus the 
House Committee Report states: ‘The bill takes no 
authority from State Commissions, and is so drawn as 
to complement and in no manner usurp State regulatory 

authority_’ Clearly, among the powers thus reserved 

to the States is the power to regulate the physical pro¬ 
duction and gathering of natural gas in the interests of 
conservation or of any other consideration of legitimate 
local concern. It was the intention of Congress to give 
the States full freedom in these matters. Thus, where 
sales, though technically consummated in Interstate 
Commerce, are made during the course of production 
and gathering and are so closely connected with the 
local incidents of that process as to render rate regula¬ 
tion by the Federal Power Commission inconsistent or 
a substantial interference with the exercise by the State 
of its regulatory functions, the jurisdiction of the Fed- 





s 
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eral Power Commission does not attach. But such con¬ 
flict must be clearly shown.... ” 

It is contended by the Petitioners, the State of Wis- 

y < 

consin, et al, in its Brief, that no conflict exists between the 
Federal Power Commission and the States in regulating 
independent producers and gatherers of natural gas, such 
as Phillips, whose sales may technically be consummated in 
Interstate Commerce, and that the States only imagine such 
a conflict, and contend further, on Page 65, of said Petition¬ 
ers ’ Brief : 

“in any event, unless and until the Commission has 
fixed a rate which ‘conflicts’ with State conservation 
efforts, we are simply talking in the realm of hypothesis % 

and speculation, and no sufficient conflict is shown to 
prevent Power Commission jurisdiction as shown as a 
matter of Law....” 

“In any event, the record fails to show existence of any 
‘conflict’ in fact ... no conflict with regulatory effort 
of the States of Texas, New Mexico, and Oklahoma, was * 
shown or claimed and the State witnesses so testified. 

(R. 3764-3773; 3864-67; 4085 ; 4090-2; 4097-9; 4100; 

4111; 4113; 4115-6; and 4253).” 

The contentions of the petitioners are erroneous for the 
United States Supreme Court in the Interstate case , supra, , 
stated only that such a conflict must be present or threatened 
in the performing of those functions by the State. Therefore, 
the conclusion that unless and until the Commission has 
fixed a rate which conflicts with State Conservation efforts 
is erroneous for the conflict can be a threatening conflict, one * 
which takes place in the future as well as a conflict which is * 

in the present. The conclusion is inescapable that the Su¬ 
preme Court had in mind such a situation as this, that if the 
Federal Power Commission’s assumption of jurisdiction 
would threaten a conflict of the States regulatory functions, 


4 
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the jurisdiction of the Federal Power Commission would 
not attach. 

Secondly, it is the position of the State of New Mexico 
that if the Federal Power Commission were to fix the price 
of gas in New Mexico, it would conflict seriously and directly 
with the public policy of New Mexico. New Mexico believes 
that price is extremely 1 important to conservation and that 
an adequate price is essential to proper conservation (R. 
4053-5053 ; 4063; 4103-4106; 4122-4123). Although New 
Mexico clearly has the power to fix minimum field 
prices of gas (R. 4063-4064;) and as set forth in the 
Common Purchaser Act, Section 69-214 New Mexico, 
1941 Compilation, as amended, it is New Mexico’s public 
policy that prices shall be the result of the free interplay 
of supply and demand and other market conditions (R. 
4133). Whether this is a sound policy or an unsound policy 
is a matter for the State of New Mexico itself to determine. 
New Mexico has as much right to continue to experiment by 
permitting competitive conditions to fix the price of gas as 
Oklahoma and Kansas have to experiment by fixing the 
price of gas through minimum price orders. The instant 
that the Federal Power Commission acts to fix field prices 
in New Mexico its action would be in direct conflict with 
and inconsistent with the public policy of the State of New 
Mexico. New Mexico is entitled to have its public policy in 
effectuating its conservation program given the recognition 
to which it is clearly entitled under the rule of the Interstate 
case , supra, and the Cities Service Case , supra. 

Thirdly, the record is replete with evidence that any 
regulation of prices or rates of independent producers and 
gatherers by the Federal Power Commission will be in¬ 
consistent or substantially interfere with the exercise by 
the States of its regulatory functions to conserve gas and 



prevent its waste. This conclusion is inescapable because 
there is a very definite relationship between the price of 
gas and conservation. In New Mexico, in 1940 in Lea Coun¬ 
ty, the general current price for gas was two cents per mcf. 
Seventy-five million cubic feet of gas, which came out of one 
flare per day was worth $9,000.00 per day at 15 cents per 
mcf. in the Ohio market. In those days millions of cubic feet 
of gas were flared in New Mexico every day. There is only 
a small, 18 per cent or less, gas being flared now as there 
was in 1940 or even five years ago. The history of gas pro¬ 
duction in New Mexico reflects clearly the relationship of 
price to conservation of gas. One official estimate arrived at 
the figure of over 500 million mcf. of gas per day was flared 
at the wells that wasn’t even gathered and taken into a 
plant and wasn’t measured. The price was too low to induce 
the producer to market the gas. (R. 4054 ; 4063.) It neces¬ 
sarily follows that when the price of gas is low there is no 
incentive to conserve gas or explore for it. If however the 
price is high enough, then the incentive to explore and con¬ 
serve will increase, and the competitive market will adjust 
the proper price and the gas will be gathered instead of 
flared. (R. 4122.) 

If, however, the Federal Power Commission had juris¬ 
diction to fix the maximum price of gas and it was below the 
figure required to economically explore and conserve it, then 
the gas will be again flared rather than gathered and its 
wastage will result and the State’s Conservation of gas 
program jeopardized. 

Another function of the Intervenor in its conservation 
of gas program is that of well spacing. This program of well 
spacing will be materially affected by the price received in 
order to determine the number, density and location of wells 
to explore. The New Mexico Statute expressly provides 
that the spacing and proration unit shall be the area which 
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may be efficiently and economically drained by one well. Sec. 
69-21314. New Mexico 1941 Compilation as Amended. 

Another function of the State of New Mexico in its con¬ 
servation program deals with ratable taking from the well 
and protecting a common purchaser, giving the Oil Con¬ 
servation Commission the authoritv to enforce non- 

* 

discriminatory taking and purchasing of gas on the part of 
the purchasers. Sec. 69-214 New Mexico, 1941 Compilation 
as Amended. 

Both the authority over well spacing and ratable take 

would be ineffective without the exercise of authoritv in 

* 

respect to the price, terms, and conditions of the taking of 
gas. This was illustrated by Mr. Richard Spurrier (R. 4063) 
by citing a matter for hearing on four or five wells in a pool 
which were not showing a ratable take. The owner of the 
well who was not selling gas or was selling a small amount 
brought the case up to the Commission as against the owner 
of a well who was selling several million feet a day. The 
case was continued for lack of evidence, and at the next 
hearing dismissal was asked for and granted by the Com¬ 
mission because in the meantime the operators had arrived 
at a common price and a common amount which represented 
ratable take. (R. 4064.) 

Although the Intervenor has never exercised its au¬ 
thority of fixing the price of gas at the well head, Mr. 
Spurrier testified that in his opinion the Oil Conservation 
Commission had that power and would have exercised it in 
the hearing referred to in the previous paragraph if a settle¬ 
ment had not been reached. It is also, the position of New 
Mexico that she has the inherent power to fix the minimum 
price of gas at the well head to prevent waste. The Supreme 
Court of the United States in the Case of Cities Service Co. 
v. Peerless Oil & Gas Co. supra, upheld the power of the 



State of Oklahoma to fix the minimum price of gas at the 
well head to prevent waste. The Court said: 


“The issue in this case is the power of a state to fix 
prices at the wellhead on natural gas produced within 
its borders and sold interstate.. .. 

“It is now undeniable that a state may adopt reasonable 
regulations to prevent economic and physical waste of 
natural gas. This Court has upheld numerous kinds of 
state legislation designed to curb waste of natural re¬ 
sources and to protect correlative rights of owners 
through ratable taking, Champlin Refining Co. v. Cor¬ 
poration Commission, 286 U. S. 210 (1932), or to protect 
the economy of the state. Railroad Commission v. 
Rowan & Nichols Oil Co., 310 U. S. 573 (1940). These 
ends have been held to justify control over production 
even though the uses to which property may profitably 
be put are restricted. Walls v. Midland Carbon Co., 
254 U. S. 300 (1920). 

“The Commission heard testimony to the effect that’the 
field price of gas has a direct bearing on conservation. 
Witnesses testified that low prices make enforcement 
of conservation more difficult, retard exploration and 
development, and result in abandonment of wells long 
before all recoverable gas has been extracted. They also 
testified that low prices contribute to an uneconomic 
rate of depletion and economic waste of gas by promot¬ 
ing * inferior ’ uses.... 

“Like any other regulation, a price-fixing order is law¬ 
ful if substantially related to a legitimate end sought 
to be attained. Nebbia v. New York, 291 U. S. 502 (1934) 
and cases therein cited. In the proceedings before the 
Commission in this case, there was ample evidence to 
sustain its finding that existing low field prices were 
‘resulting in economic waste and conducive to physical 
waste That is a sufficient basis for the orders issued. ’ * 
4 4 That a legitimate local interest is at stake in this case 
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is clear. The State is justifiably concerned with pre¬ 
venting rapid and uneconomic dissipation of one of its 
Chief natural resources....” 

The record shows that New Mexico has one of the most 
comprehensive and modern laws dealing with conservation 
of oil and gas and which have been enacted after careful 
study of the laws of her sister states and have been copied 
by several states (R. 4053). The laws, cited as Sec. 69-201 

to 69-232, 1941 New Mexico Compilation as Amended, are 
applicable to the instant issue. (See Appendix.) Jurisdic¬ 
tion by the Federal Power Commission in the instant case 
would conflict and interfere with the conservation of gas 
program of New Mexico as provided by said laws. Further, 
Exhibit 145, introduced and received in evidence in the hear¬ 
ing below, illustrates the comprehensive set of rules and 
regulations promulgated by the Oil Conservation Commis¬ 
sion of New Mexico in its program to conserve gas and 
prevent its waste. Jurisdiction by the Federal Power Com¬ 
mission in the instant case would substantially and material¬ 
ly conflict and interfere with the regulatory functions of the 
Oil Conservation Commission of New Mexico as provided in 
said Rules and Regulations with special reference to pages 
7,9,18, 21, 23, 24 and 30 of Exhibit No. 145, and to Exhibits 
No. 146, (a) through (g), which were introduced and re¬ 
ceived in evidence in the hearing below. 

The laws, rules and regulations and the forms provided 
to regulate the production and gathering of natural gas is 
indicative of the great care provided by New Mexico in its 
program to conserve gas and prevent its waste. 
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CONCLUSION 

On the record, New Mexico contends that the activities 
of independent producers and gatherers of natural gas, such 
as Phillips Petroleum Company, are a matter for State 
regulation and not Federal Control and regulation by the 
Federal Power Commission of sales of gas, made during the 
course of production or gathering though technically con¬ 
summated in interstate commerce, will be inconsistent with 
and substantially interfere and conflict with the exercise by 
the State of New Mexico in effectuating its conservation 
program and public policy and therefore, the jurisdiction of 
the Federal Power Commission should not attach. 

It is respectfully urged that these Petitions for Review 
of the Order of the Federal Power Commission in the instant 
case be denied. 

Respectfully submitted, 

Joe L. Martinez 
Attorney General 

Peter N. Chtjmbris 

Special Assistant Attorney General 

State of New Mexico 


June 22,1952. 



APPENDIX 


Federal Power Commission regulation would interfere 
with the following State Conservation Statutes cited as 
69-201 to 69-232, New Mexico, 1941 Compilation, as 
amended: 


“ Section 69-202. Prohibits production or handling of 
oil or natural gas in such manner as to constitute or 
result in waste. 


Section 69-203. Defines waste to include, in addition to 
its ordinary meaning, (1) underground waste, (2) sur¬ 
face waste, (3) production of oil in excess of reasonable 
market demand, (4) the non-ratable purchase of oil, 
and (5) the production of natural gas from any gas 
well in excess of reasonable market demand or trans¬ 
portation facilities. 

Section 69-204. Provides for Oil Conservation Commis¬ 
sion composed of the Governor, Commissioner of Public 
Lands and the State Geologist. 

Section 69-205. Commission given jurisdiction over all 
matters relating to conservation of oil and gas. 

Section 69-206 to 69-209 inc. Relates to procedure in 
hearings before the Commission. 


Section 69-210. It is the duty of the Commission to pre¬ 
vent waste and to protect correlative rights as provided 
in the Act to which end the Commission is empowered 
to make and enforce rules, regulations and orders. 


Section 69-211. Specific powers of the Commission are 
enumerated including the power (1) to limit the produc¬ 
tion of natural gas as provided in the Act, (2) to require 
certificates of clearance or tenders in connection with 
the transportation of natural gas or its products, (3) to 
require the operation of wells in accordance with effi¬ 
cient gas-oil ratios fixed by it, (4) to fix the spacing of 
wells, (5) to determine the productive limits of pools 
producing oil or gas or both, and (6) to permit the injec- 


tion of natural gas into any pool for the purpose of re¬ 
pressuring, cycling or secondary recovery operations. 

Section 69-212 and 69-213. Contains detailed provisions 
for restricting the production of oil from an oil field 
and natural gas from a gas field to the reasonable mar¬ 
ket demand and provides for Commission allocation of 
such production among the various wells in the field on 
an equitable basis. Gas and oil produced in accordance 
with the allowables fixed by the Commission are defined 
to be “ legal gas ’ * and ‘* legal oil. ’ ’ Oil and gas produced 
in excess thereof are defined to be “illegal.” 

Section 69-213 *4. Rules and regulations of the Commis¬ 
sion required to afford each owner in a pool the oppor¬ 
tunity to secure his equitable share of the oil or gas or 
both insofar as practicable -without waste. To avoid 
drilling unnecessary wells, Commission authorized to 
fix proration units determined by the area which can be 
efficientlv and eeonomicallv drained bv one well, because 
* 1 the drilling of unnecessary wells creates fire and other 
hazards conducive to waste and unnecessarily increases 
the production cost of oil or gas or both to the operator, 
and thus also unnecessarily increases the cost of the 
products to the ultimate consumer.” The pooling of 
properties may be by agreement or by order of the 
Commission where necessary to form a proration unit. 
Production in excess of allowables fixed by the Com¬ 
mission is prohibited. 

Section 69-214. Common Purchaser Act for Oil and 
Common Purchaser Act for Gas produced from gas 
wells. Does not apply to casinghead gas produced from 
oil wells. Common Purchasers of gas produced from 
gas wells required to take ratably in accordance with 
the regulations prescribed by the Commission. 

Section 69-219. The purchase, sale, transportation, 
processing or handling of crude petroleum oil or natural 
gas in excess of the allowables fixed by the Commission 
is prohibited. 
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Section 69-220. Commission authorized to make rules, 
regulations and orders and to require certificates of 
clearance or tenders to make effective the provisions 
of 69-219. 

Section 69-230. Definitions. 

Section 69-232. Commission authorized to regulate, 
conserve and prevent the waste of carbon dioxide gas. 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 11247 


STATE OF WISCONSIN and PUBLIC SERVICE 
COMMISSION OF WISCONSIN, 


vs. 


Petitioners, 


FEDERAL POWER COMMISSION, 

Respondent. 


MOTION OF STATE OF NEW MEXICO, ET AL, 
FOR LEAVE TO INTERVENE 


Comes now the State of New Mexico, and the Oil Con¬ 
servation Commission, of the State of New Mexico, by its 
attorneys, Attorney General, Joe L. Martinez, and Peter 
N. Chumbris, Special Assistant Attorney General, State of 
New Mexico, and respectfully move, pursuant to the Rule 
38(c) of this Court, for leave to intervene, to be heard upon 
brief and oral argument and otherwise to participate fully 
in this proceeding as a party in support of the order of the 





Federal Power Commission which petitioner seeks to have 
reviewed and set aside in this proceeding. In support of 
this motion. State of New Mexico, Et al, respectfully state: 

I. 

That the Oil Conservation Commission is an agency of 
the State of Xew Mexico. 


n. 

The Federal Power Commission action sought to be 
reviewed in this proceeding affects the State of Xew Mexico, 
and the Oil Conservation Commission. The proceeding be¬ 
low was styled IX THE MATTER OF THE PHILLIPS 
PETROLEUM COMPANY, DOCKET XO. C-1148 AXD 
WAS IXSTITUTED BY AX ORDER OF THE FED¬ 
ERAL POWER COMMISSIOX DATED OCTOBER 28, 
1948. The State of Xew Mexico, and the Oil Conservation 
Commission of the State of Xew Mexico, filed a motion for 
leave to intervene and were permitted to intervene in said 
matter below. 

Hearings in said proceeding were begun before an 
Examiner of the Commission on April 5,1951, and concluded 
May 23, 1951. By order dated April 16, 1951, the Commis¬ 
sion directed that the hearing be limited initially to the 
issue of whether the Phillips Petroleum Company is a nat¬ 
ural gas company within the meaning of the Xatural Gas 
Act, and that a further hearing as to the remaining issues 
to be held later, if necessary. Counsel for the State of Xew 
Mexico, Et al, participated in the proceeding before the 
Examiner and filed briefs and made an oral argument be¬ 
fore the Federal Power Commission. The record before the 
Commission included approximately 125 pages of oral testi¬ 
mony and exhibits. 
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In its Opinion and Order No. 217, dated August 16,1951, 
issued August 22, 1951, The Federal Power Commission 
^ found that it did not have jurisdiction over independent 
producers and gatherers of natural gas. The petitioners, 
State of Wisconsin and Public Service Commission of Wis¬ 
consin, thereafter filed with the Federal Power Commission 
a petition for rehearing. That petition was denied by the 
Federal Power Commission by an order dated September 
27,1951, and issued'September 28,1951. 

m. 

The petitioners have filed in this Court a petition to 
review and set aside (a) the order of the Federal Power 
Commission dated August 16, 1951, and issued on August 
22, 1951; and (b) the order of the Federal Power Commis¬ 
sion of September 28,1951, denying the petitioners petition 
for rehearing. The petition herein asks this Court to deter- 
- . mine generally that Phillips Petroleum Company is a nat¬ 
ural gas Company within the meaning of the Natural Gas 
Act. 

W. 

# 

The State of New Mexico and the Oil Conservation 
Commission of the State of New Mexico, contended in the 
proceeding below that they were constitutionally competent 
to regulate independent producers and gatherers of natural 
v gas of which Phillips Petroleum Company was one, and that 
in view of the decision in the Inter-State Natural Gas Com¬ 
pany, v. Federal Power Commission, 331 U. S. 682, the State 
* of New Mexico, Et al, intervened to substantiate that con¬ 
tention which was upheld in the Opinion of the Federal 
Power Commission. 


4 .. 

A 




The relief sought bv the petitioners, if granted, would 
affect the jurisdiction of the Oil Conservation Commission 
over independent producers and gatherers of natural gas, 
of which Phillips Petroleum Company is one and, therefore, 
the State of New Mexico and the Oil Conservation Commis¬ 
sion of the State of New Mexico, have a direct and imme¬ 
diate interest in the outcome of this proceeding which is 
not completely represented by any other party. 

WHEREFORE, the State of New Mexico and the Oil 
Conservation Commission of the State of New Mexico, re¬ 
spectfully move this Court for leave to intervene, to be 
heard on oral argument and on brief and otherwise to par¬ 
ticipate fully in this proceeding as a party in support of 
the order which the petitioners seek to have reviewed and 
set aside. 

Respectfully submitted, 

Joe L. Martinez 
Attorney General ^ 

State of New Mexico 
Santa Fe, New Mexico 

Peter N. Chumbris 
Special Assistant Attorney General 
State of New Mexico 
322 West Gold Avenue 
Albuquerque, New Mexico 


Dated January 31,1952. 
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QUESTION PRESENTED 

The question of primary interest to Intervenor, Corpo¬ 
ration Commission of Oklahoma, is: 

* 

Whether the Federal Power Commission does or does 
not have jurisdiction to regulate sales of natural gas for 
resale in interstate commerce by a producer and gatherer 
of natural gas such as Phillips for the reason that said 
sales are so closely connected with the local incidents of 
production and gathering as to render rate regulation by 
the Federal Power Commission inconsistent with or a 
substantial interference with the exercise by the States 
of their regulatory functions? 
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Intervenor, under the laws of the State of Oklahoma, 
is vested with the jurisdiction, duty and authority to 
administer and enforce the laws of the State with re¬ 
spect to the development, production, conservation, ratable 
taking, gathering, marketing and utilization of the oil and 
gas resources of the State. 1 Intervenor was permitted to 
intervene in these proceedings by order of this Court 
entered on the 12th day of May, 1952. 

The oil and gas resources of the State of Oklahoma 
constitute the second largest industry in the State, bowing 
in size only to agriculture. The importance of the oil and 
gas industry makes these proceedings of vital interest to 
the State. The State is concerned, not only because of its 
proprietory ownership of substantial acreage presently and 
potentially productive of oil and gas and because of the 
collection of large tax revenues based on a percentage 
of the proceeds or value of the production, but also be¬ 
cause the oil and gas resources of the State, the business 
of producing, gathering, processing, refining and market¬ 
ing the same, and the income to its citizens therefrom con¬ 
stitute a large part and add materially to the general wealth, 
prosperity and welfare of the State and its citizens as a 
whole. 

One of the largest and most prolific gas fields in the 
world, the Hugoton Gas Field, extends across a portion 
of the States of Texas, Oklahoma and Kansas. That por¬ 
tion of the Hugoton Gas Field located within Texas County, 

in the Panhandle of Oklahoma, has been designated by 

* 

Intervenor as the Guymon-Hugoton Field. Intervenor has 
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established special field rules for the development and 
proration of the Guymon-Hugoton Field (Exhibit 119, R. 
8082-8089). Under these rules and under its General Rules 
(Exhibit 162, R. 9134-9196), Intervenor regulates the activi¬ 
ties of producers and gatherers in the field and limits the 
production from the field to the reasonable market demand. 
The production from this field, consisting of gas produced 
from wells which produce gas only, is marketed by the 
producers and gatherers to several natural gas companies, 
which, in turn, transport to and market this gas in many 
different states. 

Intervenor also has in effect in this field its Order No. 
19514 (Exhibit 120, R. 8090-8094), which prohibits the 
production of gas from wells in this field at a price, at 
the wellhead, of less than per thousand cubic feet 
measured at a pressure of 14.65 pounds absolute per square 
inch. 

• 

The Edmond Field, located immediately north and 
west of Oklahoma City, constitutes one of the State’s most 
important oil fields. Production from this field consists of 
oil and casinghead gas produced with the oil. By Inter- 
venor’s Order No. 20212, dated July 29, 1947, the major 
portion of this field was unitized as a common source of 
supply and is now operated under the Plan of Unitization 
of West Edmond Hunton Lime Unit (Exhibit 52, R. 7427- 
7434), approved by Intervenor, and the general rules and 
regulations of Intervenor. 

As oil is produced from this field, casinghead gas is 
also produced. This gas is then processed in three natural 
gasoline plants located in the producing area (Edmond, 





Hunton and North Plants), as provided for in the Plan of 
Unitization, and the residue in part sold to Cities Service 
Gas Company (Exhibit 52, R. 10844-10845). The gas at 
Edmond Plant is compressed to 500 pounds, then processed 
and delivered to Cities Service Gas Company (R. 1578, 
1602-3, 1657, 5079-80). 

Phillips is a producer and gatherer of natural gas 
in the State of Oklahoma. The gas which it produces, pur¬ 
chases and gathers in the Guymon-Hugoton Field is sold 
to Panhandle Eastern Pipe Line Company (Exhibit 9, R. 
10830) and Michigan-Wisconsin Pipe Line Company (Ex¬ 
hibit 11, R. 10826). Part of Phillips’ share as a unit lessee 
in the West Edmond Hunton Lime Unit is sold by it to 
Cities Service Gas Company (Exhibit 52, R. 10844-45). 
Intervenor has and continues to exercise its jurisdiction over 
Phillips and all other like producers and gatherers. 

Intervenor is justly proud of its record and accomplish¬ 
ments toward the conservation of the oil and gas resources 
of the State. As evidenced by the many decisions of the 
courts relating to and sustaining the rules, regulations, 
and acts of Intervenor, Intervenor has labored long and 
hard and is continuously engaged in the exercise of its 
duty and authority under the law. 2 


-Oklahoma Natural Gas Corp. v. State, 161 Okla. 104, 17 PZd 488; Repub¬ 
lic Natural Gas Co. v. State, 198 Okla. 350, 180 P.2d 10U9, 334 U. S. 62; 
Application of Jackson, 179 Okla. 577, 66 PZd 1101; Quinton Relief 
Oil & Gas Co. v. Corporation Commission, 101 Okla. 104, 224 Pac. 
156; Sheridan Oil Co. v. Wall, 187 Okla. 398, 103 P.2d 507; Russell v. 
Walker, 160 Okla. 145, 15 PZd 114; Patterson v. Stanolind Oil & Gas 
Co., 182 Okla. 155, 77 PZd 83; Grison Oil Corp. v. Corporation Com¬ 
mission, 186 Okla. 548, 99 PZd 134; Cities Service Gas Co. v. Peerless 
Oil & Gas Co., 203 Okla. 35, 220 PZd 279, 340 U. S. 179; Palmer Oil 
Corp. v. Phillips Petroleum Co. et al„ 204 Okla. 543, 231 P.2d 997. 





The progressive and favorable statutes of the State 
of Oklahoma have authorized and permitted Intervenor to 
prolong the life of one of the State’s great industries. It 
is to protect such accomplishments and defend against 
encroachment upon and interference with its duty and 
authority that Intervenor appears in this proceeding. Phil¬ 
lips is only one of several producers and gatherers con¬ 
ducting similar operations in the State. These proceedings, 
therefore, affect a substantial portion of all gas produced 
in the State. j 

i 

i 


SUMMARY OF ARGUMENT 

1. The Federal Power Commission does not have 
jurisdiction over sales by producers and gatherers for the 
reason that regulation of rates for these sales by said 
Commission would be inconsistent or a substantial interfer¬ 
ence with the regulatory functions of Intervenor. Inter¬ 
state Natural Gas Co. v. Federal Power Commission, 331 
U. S. 682. Phillips is a producer and gatherer, and its sales 
here involved are a part of production and gathering. 

i 

2. Intervenor regulates the minimum price, at the 

i 

wellhead, at which gas may be produced and sold from 

i 

the Guymon-Hugoton Field. The power of Intervenor to 
establish minimum prices for gas sold in interstate com¬ 
merce has been upheld by the Supreme Court of the 
United States. Cities Service Gas Company v. Peerless Oil 
& Gas Company, 340 U. S. 179. Regulation by the Federal 
Power Commission of the maximum price for these sales 
would conflict with Intervenor’s regulation of the same 
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sales. The jurisdiction of said Commission, therefore, does 
not attach. 

3. The statutes of Oklahoma provide for a compre¬ 
hensive scheme of regulation by Intervenor of production 
and gathering for the conservation of oil and gas and the 
protection of correlative rights. Intervenor’s regulatory 
activities cover all phases of production and gathering, 
including conservation generally, compulsory unitization, 
well spacing, drilling of wells, proration, ratable taking, 
saving of casinghead gas, and the assurance of the greatest 
possible ultimate recovery of the oil and gas in the ground. 
The price at which the gas is sold is and must be con¬ 
sidered by Intervenor in its regulation of all of these activi¬ 
ties. Rate regulation by said Commission would inevitably 
conflict with Intervenor’s regulatory functions. The Federal 
Power Commission is, therefore, without jurisdiction. 


ARGUMENT 

Petitioners seek to have the Commission exercise 
jurisdiction not conferred or contemplated by the Natural 
Gas Act and that the exercise thereof would constitute a 
substantial interference with the duties, powers and func¬ 
tions of Intervenor and of the oil and gas producing states 
generally. Jurisdiction by the Commission would directly 
and adversely affect the oil and gas development and con¬ 
servation program in the State of Oklahoma, as well as 
other states. 

The Supreme Court of the United States, in discussing 
the limits of the jurisdiction of the Commission by reason 
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of the exclusion of “production and gathering” from the 
Natural Gas Act, 3 in the case of Interstate Natural Gas 
Company v. Federal Power Commission, 331 U. S. 682, 690, 
said: 


“The purpose of that restriction was, rather, to 
preserve in the States powers of regulation in areas in 
which the States are constitutionally competent to 
act. Thus the House Committee Report states: ‘The 
hill takes no authority from State Commissions, and 
is so drawn as to complement and in no manner usurp 
State regulatory authority * * Clearly, among the 
powers thus reserved to the States is the power to reg¬ 
ulate the physical production and gathering of natural 
gas in the interests of conservation or of any other 
consideration of legitimate local concern. It was the 
intention of Congress to give the States full freedom 
in these matters. Thus, where sales, though technically 
consummated in interstate commerce, are made during 
the course of production and gathering and are so 
closely connected with the local incidents of that 
process as to render rate regulation hy the Federal 
Power Commission inconsistent or a substantial inter¬ 
ference with the exercise hy the State of its regulatory 
functions, the jurisdiction of the Federal Power Com¬ 
mission does not attach.”* 

The Commission’s decision that Phillips Petroleum 
Company is not a natural gas company and that the Com¬ 
mission therefore has no jurisdiction over it is based upon 
two separate and distinct findings, either of which is suf¬ 
ficient to support the Commission’s decision. We shall dis¬ 
cuss here only the second of these findings, that these sales, 

3Sec. 1(b), Act of June 21. 193S, Ch. 556, 52 Stat 821, 15 U. S. C. Sec. 

717(b). 

4Unless otherwise indicated, all emphasis in this brief is supplied. 





though technically consummated in interstate commerce, 
are so closely connected with the local incidents of produc¬ 
tion and gathering as to render rate regulation by the Com¬ 
mission inconsistent or a substantial interference with the 
exercise by the affected states of their regulatory functions. 
Intervenor leaves to other parties to this proceeding all 
questions other than the lack of jurisdiction in the Com¬ 
mission because of the conflict of such jurisdiction with that 
of Intervenor. 


A. The Findings of the Commission 

The Commission found (R. 10880, 18881): 

“In addition to the conclusions we have already 
reached, the evidence in this case supplies still another 
type of barrier to our regulation of Phillips’ sales. 
Though technically consummated in interstate com¬ 
merce, these sales are made ‘during the course of 
production and gathering.’ And we expressly find that 
they are so closely connected with the local incidents 
of that process as to render rate regulation by this 
Commission inconsistent or a substantial interference 
with the exercise by the affected States of their reg¬ 
ulatory functions.” 

Commissioner Draper, although dissenting from the 
first ground stated by the majority, specifically concurred 
in this second finding (R. 10891): 

“The second ground for the majority decision is its 
finding that inconsistency or substantial interference 
with state regulation would result from regulation of 
Phillips’ sales by this Commission. I agree with this 
finding. My exhaustive study of the record in this case 
convinces me that there would clearly result a con- 
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flict of the sort contemplated by the language used in 
the Interstate opinion. Since this is so, as the Court 
said in that case, ‘The jurisdiction of the Federal 
Power Commission does not attach’.” 

These findings are, of course, conclusive if supported 
by substantial evidence. Natural Gas Act, Section 20(b). 
Necessarily the ultimate findings of the Commission rests 
upon the underlying facts found by the Commission and 
the inferences to be drawn from those facts. Where, as 
here, the issues are extremely complex and inferences to 
be drawn are as important as the facts themselves, the 
Commission’s “judgment on evidence” should stand. Hud¬ 
son & Manhattan R. R. v. United States, 313 U. S. 98, 99. 


B. The Areas of Conflict With Intervenor’s Regulatory 
Functions 

The record in this case amply supports the findings of 
the Commission. The statutes of the State of Oklahoma 
prescribing the duties and authority of Intervenor en¬ 
vision a comprehensive scheme of regulation of the pro¬ 
duction and gathering process to conserve a highly valuable 

i 

but exhaustible resource. In the accomplishment of that 
end, the price at which the gas is sold is a prime factor 
which must be considered. 

“Natural gas being exhaustible and of various valu¬ 
able usage, the public interest extends to its conserva¬ 
tion. Undoubtedly the price at which gas may be ob¬ 
tained has an influence upon the ultimate purpose 
for which gas may be taken and used, and when the : 
price for gas is substantially lower than its intrinsic 
value or lower than the market price of products of 


i 



I 

similar usage, a wasteful use of the gas is apt to occur.” 

Cities Service Gas Co. v. Peerless Oil & Gas Co., 203 

Okla. 35, 220 P.2d 279, 287-288, affirmed 340 U. S. 179. 

It is inconceivable that two administrative bodies, one 
Federal, charged with the duty and authority to see that 
gas is sold at the lowest possible reasonable rate, 5 and the 
other State, charged with the duty and authority to make 
every effort toward conservation, could operate in their 
respective spheres without conflict. 


Minimum Price Regulation 

By far the most outstanding example of conflict that 
would exist between regulation by the Federal Power Com¬ 
mission and Intervenor is the minimum price for gas at 
the wellhead established by Intervenor in the Guymon- 
Hugoton Field. On December 9, 1946, long before this pro¬ 
ceeding was instituted, Intervenor entered its Order No. 
19514 (Exhibit 120, R. 8090-8094), providing that no gas 
shall be produced from the Guymon-Hugoton Field at a 
price at the wellhead less than 1<* per thousand cubic 
feet. After an extended hearing, Intervenor found that 
the taking of natural gas from that field af the prices then 
prevalent resulted in and caused economic and physical 
waste, loss to royalty owners in the field, loss to the State 
of Oklahoma in revenues in the form of gross production 
taxes, inequitable taking of natural gas from the common 
source of supply and discrimination against various pro¬ 
ducers in the field. ■The order referred to was entered for 

3Sec. 5(a). Natural Gas Act (Act ot June 21, 1938, Ch. 556, 52 Stat. 821. 

15 U. S. C. Sec. 717d(a)). 
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the purpose of correcting that situation. At the same time 
and in the same proceeding Intervenor made a further 
order directed against Cities Service Gas Company, a pro¬ 
ducer and taker of gas in the field, requiring that it take 
gas ratably from an offset producer at not less than the 
price and on the terms set out in the first-named order. 
These orders were appealed to the courts and sustained 
by both the Supreme Court of Oklahoma and the Supreme 
Court of the United States as being within the lawful au¬ 
thority of Intervenor. Cities Service Gas Company v. Peer¬ 
less Oil and Gas Company, 203 Okla. 35, 220 P.2d 279, 340 
U. S. 179. 

The decision of the Supreme Court of the United 
States clearly establishes the power of Intervenor to regu¬ 
late the sales in question. The Court said, 340 U. S. at 180, 
185-186, 187-188: 

“The issue in this case is the power of a state to fix 
prices at the wellhead on natural gas produced within 
its borders and sold interstate. 

******** 

“It is now undeniable that a state may adopt rea¬ 
sonable regulations to prevent economic and physical 
waste of natural gas. This Court has upheld numerous 
kinds of state legislation designed to curb waste of 
natural resources and to protect the correlative rights 
of owners through ratable taking, Champlin Refining 
Co. v. Corporation Commission, 286 U. S. 210, 76 L. ed. 
1062, 52 S. Ct. 559, 86 ALE 403 (1932), or to protect 
the economy of the state. Railroad Commission v. 
Rowan & Nichols Oil Co., 310 U. S. 573, 84 L. ed. 1368, 
60 S. Ct. 1021 (1940). These ends have been held to 
justify control over production even though the uses 
to which property may profitably be put are restricted. 

i 

I 

i 

I 
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Walls v. Midland Carbon Co., 254 U. S. 300, 65 L. ed. 
276,41 S.Ct. 118 (1920). 

“Like any other regulation, a price-fixing order is 
lawful if substantially related to a legitimate end 
sought to be attained. Nebbia v. New York, 291 U. S. 
502, 78 L. ed. 940, 54 S. Ct. 505, 89 ALR 1469 (1934), 
and cases therein cited. In the proceedings before the 
Commission in this case, there was ample evidence to 
sustain its finding that existing low field prices were 
‘resulting in economic waste and conducive to phys¬ 
ical waste.’ That is a sufficient basis for the orders 
issued. 

******** 

“That a legitimate local interest is at stake in this 
case is clear. A state is justifiably concerned with 
preventing rapid and uneconomic dissipation of one 
of its chief natural resources. The contention urged 
by appellant that a group of private producers and 
royalty owners derive substantial gain from the reg¬ 
ulations does not contradict the established connection 
between the orders and a statewide interest in conser¬ 
vation. Cf. Thompson v. Consolidated Gas Co., 300 
U. S. 55, 81 L. ed. 510, 57 S. Ct. 364 (1937). 

“We recognize that there is also a strong national 
interest in natural gas problems. But it is far from 
clear that on balance such interest is harmed by the 
state regulations under attack here. Presumably all 
consumers, domestic and industrial alike, want to ob¬ 
tain natural gas as cheaply as possible. On the other 
hand, groups connected with the production and trans¬ 
portation of competing fuels complain of the compe¬ 
tition of cheap gas. Moreover, the wellhead price of 
gas is but a fraction of the price paid by domestic 
consumers at the burner-tip, so that the field price 
as herein set may have little or no effect on the do¬ 
mestic delivered price. Some industrial consumers, 
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who get bargain rates on gas for ‘inferior’ uses, may 
suffer. But strong arguments have been made that the 
national interest lies in preserving this limited re¬ 
source for domestic and industrial uses for which 
natural gas has no completely satisfactory substitute. 
See generally, F. P. C., Natural Gas Investigation 
(1948); Federal Power Com. v. Hope Natural Gas Co., 
320 U. S. 591, 657-660, 88 L. ed. 333, 373-376, 64 S. Ct. 
281 (1944) (dissenting opinion). Insofar as conserva¬ 
tion is concerned, the national interest and the interest 
of producing states may well tend to coincide. In any 
event, in a field of this complexity with such diverse 
interests involved, we cannot say that there is a clear 
national interest so harmed that the state price-fixing 
orders here employed fall within the ban of the Com¬ 
merce Clause. Parker v. Brown, 317 U. S. 341, 87 L. ed. 
315, 63 S. Ct. 307, and Milk Control Board v. Eisen- 
berg Farm Products, 306 U. S. 346, 83 L. ed. 752, 59 
S. Ct. 528, both supra.” 

Also sustained by the Supreme Court of Oklahoma 
and the Supreme Court of the United States was Inter- 
venor’s Order No. 19702 (Exhibit 120-A, R. 8095-8097), ! 
which interpreted the first order named above as ap¬ 
plying to Phillips and its sales of gas from the Guymon- 
Hugoton Field to Panhandle Eastern Pipe Line Com¬ 
pany, requiring that Phillips obtain for the residue— 
plus the amount received from the liquids extracted from 
the gas—the equivalent of the prescribed price at the well 
head. Cities Service Gas Company v. Peerless Oil and Gas j 
Company, 203 Okla. 35, 220 P.2d 279, 292; Phillips Petro¬ 
leum Company v. Oklahoma, 340 U. S. 190. In upholding I 
the order against Phillips, the Supreme Court said, at 192: j 

“Phillips argues that it is not a purchaser but merely 
a producer; that unlike the situation in Cities Service, 


i 
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the order as applied to it lacks any connection with 
correlative rights, the interest of the public, monopo¬ 
listic practices or discrimination. The distinction is 
without a difference: the connection between realized 
price and conservation applies to all production in the 
field, whether owners purchase from others or not, and 
whether they own pipe lines or not. In a field which 
constitutes a common reservoir of gas, the Commis¬ 
sion must be able to regulate the operations of all 
producers or there is little point in regulating any.” 

Thus, as to Phillips and the price and conditions of 
its sale of that portion of the gas involved in this proceed¬ 
ing coming from the Guymon-Hugoton Field, the power 
of Intervenor to so regulate the same has been expressly 
sustained by the courts. Surely conflict must be inevitable 
if two administrative agencies, with different purposes and 
objects to be accomplished, can exert their jurisdiction over 
one and the same thing, the price at which the gas is sold. 
It was to eliminate this conflict that Congress took care to 
limit the exercise of its power so as “to complement and 
in no manner usurp State regulatory authority.” 6 The 
Supreme Court of the United States made this doubly clear 
in its language, quoted above, in Interstate Natural Gas 
Company v. Federal Power Commission. 

Petitioners seek to avoid the inevitable by their argu¬ 
ment that there can be no conflict until the Commission has 
set a rate lower than the minimum prescribed by Inter¬ 
venor. But the nature of the conflict limiting the jurisdic¬ 
tion of the Commission, as set forth by the Supreme Court, 
is the existence of conflicting powers, not their exercise. 


6Rep. No. 709 to House of Representatives, 75th Cong., 1st Sess., made by 
Committee on Interstate and Foreign Commerce on H. R. 6586. 
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Otherwise, the absurd result would follow that for the 
Commission to find that it has no jurisdiction it must have 
exercised that jurisdiction. Even if that were true and the 
Commission had fixed a maximum price equal to, or 
higher than, that required by Intervenor’s present order, 
what would be the Commission’s jurisdiction in the event 
Intervenor found it necessary to raise its minimum above 
the maximum then fixed by the Commission? Is the Com¬ 
mission’s jurisdiction to be in and out, depending upon the 
action of Intervenor? Conditions change and as they change 
Intervenor must modify its orders on the basis of the facts 
as known. We submit that the Supreme Court recognized 
the fallacy of any such rule for the determination of the 
existence of a conflict in Bethlehem Steel Co. v. New York 
Labor Rel. Bd., 330 U. S. 767, 775-776, when it said: 

“But the power to decide a matter can hardly be 
made dependent on the way it is decided. * * * If the 
two boards attempt to exercise a concurrent jurisdic¬ 
tion to decide the appropriate unit of representa¬ 
tion, action by one necessarily denies the discretion 
of the other. The second to act either must follow the 
first, which would make its action useless and vain, or 
depart from it, which would produce a mischievous 
conflict. The State argues for a rule that would enable 
it to act until the federal board had acted in the same 
case. But we do not think that a case by case test of 
federal supremacy is permissible here.” 

Petitioners further overlook the fact that the test of 
the Commission’s jurisdiction is, conflict “present or 
threatened” Interstate Natural Gas Co. v. Federal Power 
Commission, 331 U. S. 682, 692. Certainly conflict with In- 




tervenor’s minimum price regulation is at least “threat¬ 
ened.” 

We submit, however, that conflict with Intervenor’s 
authority and duty to regulate the minimum price for the 
sales here involved is more than “threatened”; it cannot 
be avoided. The jurisdiction of the Commission therefore 
does not attach. 


Conservation Generally 

In addition to the Commission’s finding quoted above, 
the Commission also found (R. 10882): 

“In varying degrees, the evidence clearly shows 
that our regulation of sales made in the process of 
production and gathering would, by its very nature, 
be inconsistent or constitute a substantial interference 
with such regulation of producers and gatherers by 
Oklahoma, Texas, and New Mexico. To cite one ex¬ 
ample, there is a direct relation between price and 
conservation, an important concern in the regulation 
of each of the States. Even though a producer be al¬ 
lowed a reasonable return on actual legitimate in¬ 
vestment, our fixing of maximum rates for his sales 
would run counter to State conservation efforts, 
through the fixing of minimum well-head prices or 
otherwise, to insure maximum recovery of gas prior 
to abandonment of the well. For the higher the profit, 
the longer it is economical to operate the well. And 
to the extent that the producer could obtain a profit 
higher than that permissible under our maximum- 
price regulation, the longer abandonment would be 
postponed. Similarly, the higher the price paid to the 
producer and gatherer, the easier it becomes for the 
State to discourage by regulation the flaring of gas and 



to encourage the gathering and marketing of such 
gas. 73 This is particularly true as to casinghead gas. 


“75 Additionally, it may be noted that the Supreme Court has 
observed that, ‘Low valuation by the (Federal Power] Com¬ 
mission of producing properties or low-cost allowance for pur¬ 
chased gas discourages exploration for gas or its sale in inter¬ 
state commerce.’ Federal Power Commission v. Panhandle 
Eastern Pipe Line Co., 337 U. S. 498, 507 (1949).” 

This finding is a recognition of the fact that conserva¬ 
tion is one of the chief purposes of State regulation of 
production and gathering and the further fact that what the 
State or producer and gatherer can do to effect conserva¬ 
tion depends largely upon economics, which are in turn 
governed by the price received for the production. 

The evidence in the record in these proceedings is 
more than sufficient to sustain this finding of the Com¬ 
mission. Both Commissioner Ray Jones, a member of In- 
tervenor, and Elmer Capshaw, Gas Engineer, testified that 
price has a relation to conservation and pointed out the i 
instances in which that relationship is important (Jones: 

R. 4535-4537; Capshaw: R. 4525-4526, 4530). The Supreme 

i 

Court of the United States recognized that such evidence 
is sufficient to sustain the finding of the Commission in 
Cities Service Gas Company v. Peerless Oil and Gas Com¬ 
pany, 340 U. S. 179, 182-183, 186, when it said: 

“The Commission heard testimony to the effect that 
the field price of gas has a direct bearing on conserva¬ 
tion. Witnesses testified that low prices make enforce¬ 
ment of conservation more difficult, retard explora- | 
tion and development, and result in abandonment of 
wells long before all recoverable gas has been ex- j 
tracted. They also testified that low prices contribute 
to an uneconomic rate of depletion and economic waste 
of gas by promoting ‘inferior’ uses. 





—18 


******** 

“In the proceedings before the Commission in this 
case, there was ample evidence to sustain its finding 
that existing low field prices were ‘resulting in eco¬ 
nomic waste and conducive to physical waste.’ That 
is a sufficient basis for the orders issued.” 

Unit Operations 

One of Oklahoma’s outstanding contributions toward 
the further conservation of oil and gas has been in the field 
of unitized operations. Under the laws of Oklahoma, In- 
tervenor is given the authority, under certain conditions, 
to order that the operation of an oil and gas field be unit¬ 
ized. 7 Intervenor’s authority to require such unitization 
has been sustained both by the Supreme Court of the State 
of Oklahoma and by the Supreme Court of the United 
States. 8 One of the conditions is that Intervenor must find 
that the value of the additional oil and gas to be so re¬ 
covered will exceed the added cost of such method of 
operation. Thus, if the Commission is to regulate the price 
that can be received by producers and gatherers from such 
an operation, such control could well be the determining 
factor in the exercise by Intervenor of its jurisdiction and 
authority. One of the sales in issue in this proceeding, to 
Cities Service Gas Company, involves gas produced from 
the West Edmond Hunton Lime Unit, formed under In¬ 
tervenor’s Order No. 20212 (Exhibit 52, R. 7427-7434). 

7Secs. 286.1 et seq„ Title 52. O. S. 1951. 

6 Palmer Oil Corp v. Phillips Petroleum Co., 204 Okla. 543, 231 P.2d 
997, affirmed. Palmer Oil Corp. v. Amerada Corporation. — U. S. —, 
96 L. Ed. 680 (Adv. Sh.). 



It is obvious that, if the Commission has jurisdiction 
over Phillips because of its sale to Cities Service, then it 
has jurisdiction also over each of the other lessees in the 
West Edmond Hunton Lime Unit since the Unit lessees 
have entered into identical contracts for the sale of gas 
to Cities Service. The effect of the Commission’s jurisdic¬ 
tion would almost certainly be to add another standard to 
Intervenor’s consideration of proposed unitizations (and 
one not provided for by statute), whether Intervenor’s 
order requiring unitization would tend to result in any 
lessee’s becoming a natural gas company against his will. 

Compulsory unitization is one of the newest tech¬ 
niques in the conservation of oil and gas. Interference with 
Intervenor’s further efforts toward unitization will follow 
as a matter of course from the Commission’s jurisdiction, 
particularly where the rate determination upon a strict 
cost basis, as heretofore practiced by the Commission, will 
result in different rates for each Unit lessee. 

Greater Recovery-Advoidance of Premature 
Abandonment of Wells 

The Commission, in its opinion, clearly recognized 
that its jurisdiction would conflict with Intervenor’s ef¬ 
forts toward the greater ultimate recovery of gas by the 
elimination of premature abandonment of wells. The evi¬ 
dence of Elmer Capshaw, testifying for Intervenor, fully 
supports this finding of the Commission (R. 4519, 4529, 
4530). To abandon oil and gas still in the ground is one 
of the most obvious forms of waste. The number one 
function of state regulation is the production of the maxi- 
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mum amount of gas that can be produced. The evidence 
shows that the extent of Intervenor’s regulatory efforts 
to require producers to operate their wells with a view 
to the greatest ultimate recovery depends largely upon 
price. The manner in which a well is equipped and the 
length of time it is produced is controlled by economics. 
Price is the determining factor. 

Fixation of the price by the Commission would ser¬ 
iously conflict with the jurisdiction and authority of Inter- 
venor to determine the economic limits of production and 
what shall be done to obtain the maximum recoverable 
gas. 


Saving of Casinghead Gas 

Casinghead gas produced with oil presents Intervenor 
with one of its greatest problems. Since casinghead gas is 
produced as and when oil is produced, it cannot be shut in 
until it can more effectively and economically be gathered 
and marketed. It must be immediately gathered and mar¬ 
keted or otherwise utilized to prevent its being blown to 
the air. In the past, billions of cubic feet of casinghead 
gas have been wasted. The regulatory efforts of Inter¬ 
venor and the increasing price for gas have greatly reduced 
this type of wastage, but millions of cubic feet of casing¬ 
head gas per day are still being vented to the air. 

The jurisdiction of the Commission to limit the price 
of such gas will materially complicate and interfere with 
the efforts on the part of Intervenor to prevent the wastage 
thereof. 



Ratable Taking of Gas 

Aside from its general authority with respect to the 
protection of the correlative rights of the owners of gas 
in a common reservoir, Intervenor is expressly authorized 
to regulate and provide for ratable taking, both under a 
statute providing for ratable taking between producers 
and takers in the same field 9 and a statute preventing dis¬ 
crimination on the part of purchasers. 10 The authority given 
by these statutes has been the basis of Intervener’s actions 
to bring about and enforce ratable taking of gas as between 
producers and gatherers of gas in various fields in Okla¬ 
homa. 11 Intervenor’s experience has been that the author¬ 
ity to regulate ratable taking as between producers, takers 
and purchasers would be ineffective without the existence 
of authority in respect to the price, terms and conditions 
of the taking of gas. 


Proration 

By its Order No. 17867 (Exhibit 119, R. 8082-8089), 
Intervenor limits the production of gas from the Guymon- 
Hugoton Field to the market demand. As this order shows 
on its face, however, the entire market demand is prorated 
among all the producers in the field. Even with the overages 
and underages allowed each producer by the Order, no 
one producer can be assured of being able to supply his 
own markets from his own production. The result is the 

9Sec. 233, Title 52. O. S. 1951. 
lOSec. 240, Title 52. O. S. 1951. 

11 For an example of Intervener's action in this regard see Republic 
Natural Gas Co. v. Oklahoma, 334 U. S. 62. 








absolute necessity for a free interchange of gas among 
the producers in the field in order to assure each purchaser’s 
ability to obtain the gas he needs to supply his demands. 
Such free interchange is practical only where producers 
may sell to any market without consideration of such 
extraneous factors as whether such a sale will constitute 
the producer a natural gas company and whether, once 
having begun a temporary sale to supply the short term 
needs of an interstate transmission company, the sale may 
be abandoned without the consent of the Commission. 

Regulation by the Commission would seriously inter¬ 
fere with and make almost unworkable Intervener’s pro¬ 
ration of the entire market demand among all the pro¬ 
ducers in the field. 


Well Spacing 

An important part of Intervenor’s duties is the estab¬ 
lishment of well spacing in the several fields in the State. 12 
Price is an important consideration in the determination 
of the size of the spacing unit. Both Jones and Capshaw 
testified that Intervenor’s well spacing activities are greatly 
affected by the “price of gas” (R. 4525, 4535). 

Any action of the Commission regulating the price 
of gas will thereby, in a large measure, control and inter¬ 
fere with what Intervenor can do in respect to well 
spacing. 


l2Sec. 87. Title 52, O. S. 1951. 
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Drilling of Wells Generally 

Exploration of the State’s oil and gas resources and 
the greatest recovery thereof depend to a large measure 
upon the number and location of wells that can be drilled. 
The price that a producer can get for his gas determines 
whether or not marginal or submarginal wells will be 
drilled to locate or recover oil and gas that cannot other¬ 
wise be recovered. If uneconomical, the wells will not be 
drilled. 

Here again, control of price by the Commission con¬ 
trols the development and conservation of the State’s natu¬ 
ral resources. 

It is unnecessary to unduly lengthen this brief by 
showing the many other ways in which the jurisdiction 
of the Commission would interfere with the jurisdiction 
and authority of Intervenor. It is clear, from the instances 
cited, that such conflict would recurringly result. The juris¬ 
diction of the Commission, therefore, does not attach. 

Petitioners argue that the evidence as to the con¬ 
flict is speculative, that the evidence is directed to what 
may happen in the future, not to what has happened in 
the past. The answer to that argument is obvious: never 
before has the Commission attempted to regulate a pro¬ 
ducer or gatherer of natural gas. Intervenor, on the other 
hand, has always considered that it has jurisdiction—and 
has exercised that jurisdiction—over producers and gath¬ 
erers, including Phillips. As we have pointed out above, 
there is nothing speculative about the conflict with Inter- 
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venor’s functions that will result from the Commission’s 
jurisdiction. 

Petitioners attempt to deny the conflict on the addi¬ 
tional ground that the sales herein involved are not of the 
type meant by the Supreme Court in Interstate Natural 
Gas Company v. Federal Pouter Commission, supra; that 
because Intervenor has no power to regulate these sales, 
they cannot be a part of production and gathering. But 
Intervenor’s power to regulate these very sales was ju¬ 
dicially established in Cities Service Gas Company v. Peer¬ 
less Oil and Gas Company 13 and Phillips Petroleum Com¬ 
pany v. Oklahoma. 1 * That these sales are a part of pro¬ 
duction and gathering has been determined by the Com¬ 
mission, supported by substantial evidence. 15 Petitioners’ 
reasoning in circles cannot establish, the jurisdiction of 
the Commission. 

The conflict cannot be resolved by the assertion that 
the Commission will always exercise its jurisdiction so 
as not to conflict with Intervenor’s jurisdiction. The Com¬ 
mission is concerned with the price, and price alone. 
Intervenor is concerned with conservation, including the 
impact that price has on conservation. For the Commis¬ 
sion to adjust its regulation to the conservation functions 
of Intervenor would require the Commission to hold ex¬ 
tensive conservation hearings to determine just what price 
was necessary to accomplish the ends of conservation. By 
its control of the price, the Commission would have a vir- 

13340 U. S. 179. 

14340 U. S. 190. 

iSFor references to the evidence supporting the Commission’s findings, 
see the briefs of Respondent, Federal Power Commission, and Inter¬ 
venor, Phillips Petroleum Company. 
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tual veto power over the activities and determinations of 
Intervenor. Such a result was never intended by Congress. 

To repeat, two agencies cannot exercise jurisdiction 
and authority over the same producers and gatherers with 
respect to the same sales of gas without there being a basic 
conflict of jurisdiction and authority. - 

Under such circumstances, the jurisdiction of the 
Commission does not attach. 

CONCLUSION 

For the reasons stated we respectfully submit that 
rate regulation by the Commission of sales by producers 
and gatherers would be inconsistent and a substantial 
interference with the exercise by the States of their regu¬ 
latory functions. The Commission was, therefore, correct 
in its decision that it does not have jurisdiction over Phil¬ 
lips Petroleum Company and its decision should be af¬ 
firmed by this Court. 

Respectfully submitted, j 

Mac Q. Williamson, 

Attorney General for State of Oklahoma, 

State Capitol Building, 

Oklahoma City, Oklahoma; j 

Floyd Green, j 

Conservation Attorney for State of Oklahoma, 
Capitol Office Building, j 

Oklahoma City, Oklahoma; j 

J. Paull Marshall, 

Union Trust Building, 

Washington 5, D. C., 

Attorneys for Intervenor, Corporation Com¬ 
mission of State of Oklahoma . 

June, 1952. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

No. 11,247 JANUARY TERM, 1952 

State of Wisconsin and Public 
Service Commission of Wisconsin, 

Petitioners, 

* VERSUS 
Federal Power Commission, 

Respondent; 

No. 11,241 JANUARY TERM, 1952 

City of Detroit, Michigan, 

" Petitioner, 

VERSUS 

Federal Power Commission, 

Respondent; 

No. 11,242 JANUARY TERM, 1952 

City of Kansas City, Missouri, 

* Petitioner, 

VERSUS 

Federal Power Commission, 

Respondent. 

No. 11,245 JANUARY TERM, 1952 

r 

City of Milwaukee, a municipal corporation, 

Petitioner, 

VERSUS 

Federal Power Commission, 

Respondent; 

No. 11,252 

County of Wayne, Michigan, 

Petitioner, 

VERSUS 

Federal Power Commission, 

Respondent. 


JANUARY TERM, 1952 
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MOTION OF THE CORPORATION COMMISSION OF 

THE STATE OF OKLAHOMA 
FOR LEAVE TO INTERVENE 

Mac Q. Williamson, 

Attorney General for the 
State of Oklahoma, 

State Capitol Building, 

Oklahoma City, Oklahoma; 

Floyd Green, 

Conservation Attorney for 
The State of Oklahoma, 

State Capitol Office Building, 

Oklahoma City, Oklahoma; 

J. Paull Marshall, 

Union Trust Building, 

Washington 5, D. C., 

Attorneys for the Corporation 
Commission of the State of Oklahoma. 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

MOTION OF THE CORPORATION COMMISSION OF 

THE STATE OF OKLAHOMA 
FOR LEAVE TO INTERVENE 

The Corporation Commission of the State of Oklahoma 
(hereinafter referred to as “Corporation Commission’) 
moves the Court, pursuant to Rule 38 (c) of this Court, for 
leave to intervene, to file briefs and to otherwise partici¬ 
pate fully in the above proceedings as a party in support 
of the orders of the Federal Power Commission which 
petitioners seek to have reviewed and set aside and in sup¬ 
port of said motion respectfully alleges: 

1. The Corporation Commission is an agency of the 
State of Oklahoma created by the Constitution of said State 





* 


* 


i 


• • • 

—Ill— 

[APPENDIX] 

and has, among other things, the duty, power and author¬ 
ity to regulate the production and gathering of natural gas 
for the purpose of preventing waste and protecting the 
correlative property rights of common owners. 

2. The review of the orders of the Federal Power Com¬ 
mission sought by petitioners would directly and materially 
affect the Corporation Commission in the discharge of its 
duties to regulate the production and gathering of natural 
gas. 

3. The orders sought to be reviewed were entered in 
a proceeding before the Federal Power Commission styled, 
“In the Matter of Phillips Petroleum Company, Docket 
No. G-1148.” The issue adjudicated in said proceeding was 
whether certain sales of natural gas by Phillips Petroleum 
Company (hereinafter referred to as “Phillips”) and its 
operations in connection therewith rendered Phillips a 
“natural gas company” under the Natural Gas Act and 
subjected said sales and operations to the jurisdiction and 
regulation of the Federal Power Commission. 

4. Certain of the sales of Phillips involved in said pro¬ 
ceeding were sales of gas produced in the State of Okla¬ 
homa, namely, sales to Panhandle Eastern Pipe Line 
Company, Michigan-Wisconsin Pipe Line Company and 
Cities Service Gas Company. (See Exhibits 9(a), 11(a) 
and 52.) As to all gas produced in Oklahoma and so sold 
to said companies, this Corporation Commission regulates 
the spacing, drilling and plugging of the wells, the produc¬ 
tion of the gas (and oil, if any), the ratable taking of 
the gas, the gathering, marketing and utilization of the 
gas under a comprehensive system of conservation statutes, 
rules and regulations. (See Exhibits 162, 162-A to 162-R 
incl.) 

5. A portion of the gas sold by Phillips to Panhandle 
Eastern Pipe Line Company and to Michigan-Wisconsin 
Pipe Line Company is produced from the Guymon-Hugoton 
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Field located in Texas County, Oklahoma. The Guymon- 
Hugoton Field is a part of the largest single gas reservoir 
in the United States which extends from the State of 
Kansas through the Oklahoma Panhandle into the State 
of Texas and from which several hundred wells are pro¬ 
ducing natural gas. 

The Corporation Commission after public hearing on the 
9th day of December, 1946, entered an order (Exhibit 120) 
fixing a price of 7c per thousand cubic feet as the minimum 
price which must be realized by the producer at the well¬ 
head for gas produced in the Guymon-Hugoton Field. The 
validity of said order was sustained by the Supreme Court 
of Oklahoma on January 17, 1950, against attacks by Cities 
Service Gas Company and Phillips Petroleum Company 
(220 P.2d 279). Appeals were taken to the Supreme 
Court of the United States, which on December 11, 1950, 
likewise affirmed the validity of said order in Cities Service 
Gas Company v. Peerless Oil and Gas Company, 340 U. S. 
179, and Phillips Petroleum Company v. State of Okkikoma, 
340 U. S. 190. 

6. The gas sold by Phillips to Cities Service Gas Com¬ 
pany is casinghead gas produced from the West Edmond 
Field located in Oklahoma. Pursuant to authority vested in 
the Corporation Commission by Title 52 O. S., § 286.1 
et seq., the Commission, after notice and hearing, on the 
29th day of July, 1947, entered an order approving the 
unitization of the West Edmond Hunton Lime Unit. (See 
Exhibit 52.) 

By virtue of said unitization and order, the owners of 
the numerous oil and gas leases covering the field no 
longer own the production from their segregated tracts, 
but in lieu thereof receive a pro rata share of the oil and 
gas produced from the Unit. Sohio Petroleum Company is 
the operator of the Unit. By contract with the Unit, Phil¬ 
lips and other owners of two gasoline plants located in 
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the field gather the gas from the wells, process it for its 
gasoline content and deliver the residue gas to the pur¬ 
chasers (Cities Service Gas Company being one) for the 
account of the Unit Owners. Phillips is one of the Unit 
Owners by virtue of its original ownership of leases cov¬ 
ered by the unitization. (See Exhibit 52.) 

7. This Corporation Commission intervened in the pro¬ 
ceeding before the Federal Power Commission contending 
that the sales of Phillips, insofar as they involved gas pro¬ 
duced within the State of Oklahoma, were not subject to 
the jurisdiction of said Commission for the reason that said 
sales fell within the exception of such jurisdiction stated by 
the Supreme Court of the United States in Interstate Natu¬ 
ral Gas Company v. Federal Power Commission, 331 U. S. 
682, 91 L. ed. 1742, 68 S. Ct. 30, in the following language: 

“Thus, where sales, though technically consummated 
in interstate commerce, are made during the course 
of production and gathering and are so closely con¬ 
nected with the local incidents of that process as to 
render rate regulation by the Federal Power Com¬ 
mission inconsistent or a substantial interference with 
the exercise by the State of its regulatory functions, 
the jurisdiction of the Federal Power Commission does 
not attach.” 

8. At the hearing before the Federal Power Com¬ 
mission, Ray C. Jones, a member of this Commission, and 
Elmer Capshaw, a petroleum and natural gas engineer in 
the employ of this Commission for 17 years, testified in sup¬ 
port of its position. The Corporation Commission filed a 
written brief with the Federal Power Commission, and 
the Attorney General of Oklahoma made an oral argu¬ 
ment in support of its contentions when the matter was 
heard by the Federal Power Commission sitting en banc 
on July 9 and 10, 1951. 







9. In its Opinion and Order No. 217 dated August 16, 
1951, issued August 22, 1951, the Federal Power Commis¬ 
sion found that Phillips was not a “natural gas company” 
within the meaning of the Natural Gas Act, and dismissed 
the proceeding. As one ground for said conclusion and 
order the Commission found: 

“In addition to the conclusions we have already 
reached, the evidence in this case supplies still an¬ 
other type of barrier to our regulation of Phillips’ 
sales. Though technically consummated in interstate 
commerce, these sales are made ‘during the course of 
production and gathering.’ And we expressly find that 
they are so closely connected with the local inci¬ 
dents of that process as to render rate regulation by 
this Commission inconsistent or a substantial inter¬ 
ference with the exercise by the affected States of 
their regulatory functions.” 

Commissioner Draper in a special concurring opinion 
agreed with this ground of the Commission’s decision say¬ 
ing: 

“The second ground for the majority decision is its 
finding that inconsistency or substantial interference 
with state regulation would result from regulation of 
Phillips’ sales by this Commission. I agree with this 
finding. My exhaustive study of the record in this 
case convinces me that there would clearly result a 
conflict of the sort contemplated by the language used 
in the Interstate opinion. Since this is so, as the Court 
said in that case, ‘The jurisdiction of the Federal 
Power Commission does not attach.’ ” 

10. Petitioners have filed in this Court petitions to 
review and set aside the order of the Federal Power Com¬ 
mission holding that Phillips is not a “natural gas com¬ 
pany” and that its sales of natural gas and other natural 
gas operations, including those in the State of Oklahoma, 
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are not subject to regulation by the Federal Power Com¬ 
mission. Said petitions in effect ask this Court to determine 
that Phillips’ sales of gas to Panhandle Eastern Pipe Line 
Company, Michigan-Wisconsin Pipe Line Company and 
Cities Service Gas Company and certain of its pipe line 
operations are subject to regulation by the Federal Power 
Commission. The regulation by the Federal Power Com¬ 
mission of said sales or of any of the operations of Phillips 
conducted in connection therewith in the State of Oklahoma 
would constitute a substantial interference with the exer¬ 
cise of the power of the State of Oklahoma through this 
Corporation Commission to regulate the production and 
gathering of such gas. Such regulation would directly in¬ 
terfere with the power of, and its exercise by, the State of 
Oklahoma through this Corporation Commission to fix and 
determine the prices at which gas can be produced from 
wells located within the State for the purpose of preventing 
economic and physical waste of natural gas and protecting 
the correlative property rights of all persons interested in 
common sources of supply. The Federal Power Commis¬ 
sion’s fixing of the prices to be received by Phillips from 
such sales would be inconsistent with and constitute a sub¬ 
stantial interference with the power of, and its exercise 
by, the State of Oklahoma through this Corporation Com¬ 
mission to promulgate and enforce rules, regulations and 
orders relating to the production and gathering of natural 
gas within the State of Oklahoma for the purpose of pre¬ 
venting or minimizing waste and protecting correlative 
property rights of owners in common sources of supply. 
Thus, the relief sought by petitioners, if granted, would 
substantially and directly affect this Corporation Commis¬ 
sion in the discharge of its powers and duties and it there¬ 
fore has a direct and immediate interest in the outcome 
of these proceedings which is not completely represented by 
any other party. 

WHEREFORE, the Corporation Commission of the State 
of Oklahoma respectfully moves this Court for leave to 
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intervene in these proceedings, to file briefs therein, and 
to otherwise participate fully as a party in support of the 
orders which petitioners seek to have reviewed and set 
aside. 

Respectfully submitted, 

/s/ Mac Q. Williamson, 

Mac Q. Williamson, 

Attorney General for the 
State of Oklahoma, 

State Capitol Building, 

Oklahoma City, Oklahoma; 

/s/ Floyd Green, 

Floyd Green, 

Conservation Attorney for 
The State of Oklahoma, 

State Capitol Office Building, 

Oklahoma City, Oklahoma; 

/s/ J. Paull Marshall, 

J. Paull Marshall, 

Union Trust Building, 

Washington 5, D. C. 

Attorneys for the Corporation 
Commission of the State of Oklahoma. 
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CERTIFICATE OF SERVICE 

The undersigned, attorney for the Corporation Commis¬ 
sion of the State of Oklahoma, hereby certifies that on the 
9th day of April, 1952, he served a copy of the foregoing 
motion to intervene upon each of the parties of record in 
these proceedings by duly mailing a copy thereof by de¬ 
positing the same in the United States mail, properly ad¬ 
dressed and with postage prepaid, to counsel of record 
for each of said parties as follows: 

Bradford Ross, 

General Counsel for Federal Power Commission, 
1800 Pennsylvania Avenue, N. W., 

Washington 6, D. C. 

William E. Torkelson, 

1 W. Wilson Street, 

Madison, Wisconsin, 

' Attorney for the State of Wisconsin, 

Petitioner; 


Stewart G. Honeck, 

State Capitol, 

Madison, Wisconsin, 

Attorney for Public Service Commission, 
Petitioner; 

James H. Lee, 

Assistant Corporation Counsel, 

301 City Hall, 

Detroit 26, Michigan, 

Attorney for City of Detroit, Michigan, 
Petitioner; 


Warren M. Sparks, 

c/o Phillips Petroleum C 
Bartlesville, Oklahoma, 

Attorney for Phillips I 
Intervener; 

Price Daniel, 

Attorney General for the 

Charles E. Crenshaw, 

Everett Hutchinson, 
Assistant Attorneys Gene 
Capitol Station, 

Austin, Texas, 

Attorneys for Railroad 
Intervener; 

Joe L. Martinez, 

Attorney General for the 
Santa Fe, New Mexico, 

Attorney for Oil Conse 
of the State of New M< 
Intervener; 

/s/ J. Paull Marshall, 

Attorney for the Corp< 
of the State of Okldha 


David M. Proctor, 

City Counselor, 

2800 City Hall, 

Kansas City, Missouri, 

Attorney for City of Kansas City, Missouri, 
Petitioner; 

Walter J. Mattison, 

City Attorney, 

801 City Hall, 

Milwaukee 2, Wisconsin, 

Attorney for City of Milwaukee, Wisconsin, 
Petitioner; 

Gerald K. O’Brien, 

Prosecuting Attorney, County of Wayne, 

3400 Guardian Building, 

Detroit 26, Michigan, 

Attorney for Petitioner; 

Hugh B. Cox, 

701 Union Trust Building, 

Washington 5, D. C., 

Attorney for Phillips Petroleum Company, 
Intervener; 

Rayburn L. Foster, 

c/o Phillips Petroleum Company, 

Bartlesville, Oklahoma, 

Attorney for Phillips Petroleum Company, 
Intervener; 

Harry D. Turner, 

c/o Phillips Petroleum Company, 

Bartlesville, Oklahoma, 

Attorney for Phillips Petroleum Company, 
Intervener; 
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APPENDICES TO BRIEF FOR INTERVENER, 
P HILLIP S PETROLEUM COMPANY 


United States Const of Appeals 

For the District of Columbia Circuit. 


Nos. 11247, 11241, 11242, 11245, 11252. 


State of Wisconsin and Public Service Commission of 

Wisconsin, et al., Petitioners, 

v. 

Federal Power Commission, Respondent 
Phillips Petroleum Company, et al., Interveners. 


Review of an Order of the Federal Power Commission 


Hugh B. Cox 
Ernest W. Jennes 
Burke Marshall 
Union Trust Building 
Washington 5, D. C. 

Rayburn L. Foster 
Harry D. Turner 
Warren M. Sparks 
Kenneth Heady 
Phillips Building 
Bartlesville, Oklahoma 
Attorneys for 

Phillips Petroleum Company 
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Appendix C: Part 84-A, Final Report of the Federal 

Trade Commission to the Senate of the 
United States pnrsnant to Senate Reso¬ 
lution No. 83, 70th Congress, 1st Session 
on Economic, Corporate, Operating, and 
Financial Phases of the Natural-Gas- 
Producing, Pipe-Line, and Utility In¬ 
dustries, With Conclusions and Recom¬ 
mendations . 11 
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Note : Substantially identical motions to intervene were 
filed by Phillips on January 25, 1952, in No. 11241, City of 
Detroit, Michigan v. Federal Power Commission; No. 11242, 
City of Kansas City, Missouri v. Federal Power Commis¬ 
sion; No. 11245, City of Milwaukee v. Federal Power Com¬ 
mission; and No. 11252, County of Wayne, Michigan v. Fed¬ 
eral Power Commission. 


MOTION OF PHILLIPS PETROLEUM COMPANY FOR 

LEAVE TO INTERVENE 

Phillips Petroleum Company (hereinafter referred to as 
“Phillips”) respectfully moves, pursuant to the Rule 38(c) 
of this Court, for leave to intervene, to be heard upon 
brief and oral argument and otherwise to participate fully 
in this proceeding as a party in support of the orders of the 
Federal Power Commission (hereinafter referred to as 
“Commission”) which petitioners seek to have reviewed 
and set aside in this proceeding. In support of this mo¬ 
tion, Phillips respectfully states: 

L 

Phillips is a corporation organized and existing under the 
law's of the State of Delaware, with its principal operating 
office in Bartlesville, Oklahoma. 

n. 

The Commission action sought to be reviewed in this pro¬ 
ceeding directly affects Phillips. The proceeding below was 
styled “In the Matter of the Phillips Petroleum Company, 
Docket No. G-1148,” and w r as instituted by an order of the 
Commission dated October 28,1948, w’hich provided in part: 

“The Commission, upon its own motion, orders that: 

An investigation of Respondent, Phillips Petroleum 
Company, be and hereby is instituted for the purpose 
of enabling the Commission: 

(A) To determine with respect to the Respondent: 

(i) Whether it is a natural-gas company wdthin 
the meaning of the Natural Gas Act; and 
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(ii) Whether, in connection with any transporta¬ 
tion or sale of natural gas, subject to the juris¬ 
diction of the Commission, any rates, charges, 
or classifications demanded, observed, charged, 
or collected, or any rules, regulations, prac¬ 
tices or contracts affecting such rates, charges, 
or classifications are unjust, unreasonable, 
unduly discriminatory, or preferential; and 

(B) If it shall find, after hearing, that the Respondent 
is a natural-gas company within the meaning of 
the Natural Gas Act, and that any of Respondent’s 
rates, charges, classifications, rules, regulations, 
practices, or contracts, subject to the jurisdiction 
of the Commission, are unjust, unreasonable, un¬ 
duly discriminatory, or preferential, to determine 
and fix by order or orders just and reasonable, 
nondiscriminatory or nonpreferential rates, 
charges, classifications, rules, regulations, prac¬ 
tices, or contracts to be thereafter observed and 
in force.” 

Hearings in said proceeding were begun before an Ex¬ 
aminer of the Commission on April 3, 1951, and concluded 
May 23, 1951. By order dated April 16, 1951, the Com¬ 
mission directed that the hearing be limited initially to the 
issue of whether Phillips is a “ ‘natural-gas company’ 
within the meaning of the Natural Gas Act,” and that a 
further hearing as to the remaining issues be held later, if 
necessary. Counsel for Phillips participated in the pro¬ 
ceeding before the Examiner and filed briefs and made an 
oral argument before the Commission. The record before 
the Commission included approximately 6,000 pages of oral 
testimony and 196 exhibits. 

In its Opinion and Order No. 217, dated August 16, 1951, 
issued August 22,1951, the Commission found: 

“(1) Phillips Petroleum Company is engaged in the 
‘production and gathering’ of natural gas within 
the meaning of Section 1(b) of the Natural Gas 
Act. 

(2) Phillips’ movement of gas in interstate commerce 
and its sales thereof for resale in interstate com¬ 
merce, together with its processing operations, all 
constitute a part of its gathering business, or they 



are incidents of or activities related to such busi¬ 
ness, so that such movement, processing, and sales 
come 'within the exemption of production and gath¬ 
ering in Section 1(b) of the Act. 

(3) Phillips Petroleum Company is not a ‘natural-gas 
company’ within the meaning of Sections 1(b) or 
2(6) of the Natural Gas Act.” 

Pursuant thereto the Commission ordered: 

“That the proceeding initiated by the Commission’s 
order of October 28,1948, in Docket No. G-1148 be, and 
the same hereby is, terminated. ’ ’ 

Petitioners herein thereafter filed with the Commission 
a petition for rehearing. That petition was denied by the 
Commission by an order dated September 27, 1951, and 
issued September 28, 1951. 

m. 

Petitioners have filed in this Court a petition to review 
and set aside (a) the order of the Commission dated Au¬ 
gust 16, 1951 and issued on August 22, 1951, holding that 
Phillips is not a “natural-gas company” and that its sales 
of natural gas and other natural gas operations are not 
subject to regulation by the Commission, and (b) the order 
of the Commission of September 28,1951, denying petition¬ 
ers’ petition for rehearing. The petition herein asks this 
Court to determine generally that Phillips is a “natural- 
gas company” within the meaning of the Natural Gas Act, 
and, as such, subject to the jurisdiction of the Commission 
under said Act and, more specifically, to determine that 
certain of Phillips ’ sales of natural gas are subject to regu¬ 
lation by the Commission. 

IV. 

The relief sought by petitioners, if granted, would sub¬ 
stantially and directly affect Phillips and its operations. 
Phillips, therefore, has a direct and immediate interest in 
the outcome of this proceeding w’hich is not completely rep¬ 
resented by any other party. 

Wherefore, Phillips respectfully moves this Court for 
leave to intervene, to be heard on oral argument and on 
brief and otherwise to participate fully in this proceeding 



5 


as a party in support of the orders which petitioners seek 
to have reviewed and set aside. 

Respectfully submitted, 

Hugh B. Cox 
Union Trust Building 
Washington 5, D. C. 

Rayburn L. Foster 
Harry D. Turner 
Warren M. Sparks 
Kenneth Heady 
c/o Phillips Petroleum Company 
Bartlesville, Oklahoma 
Attorneys for 

Phillips Petroleum Company 
Dated: January 25, 1952 

Certificate of Service 

The undersigned, attorney for Phillips Petroleum Com¬ 
pany, hereby certifies that on January 28, 1952, he served 
a copy of the foregoing motion to intervene upon each of 
the parties of record in this proceeding by duly mailing a 
copy thereof by registered mail, properly addressed and 
with postage prepaid, to counsel of record for each of said 
parties as follows: 

Bradford Ross, Esq. 

General Counsel for Federal Power Commission 
1800 Pennsylvania Avenue, N. W. 

Washington 6, D. C. 

William E. Torkelson, Esq. 

1 W. Wilson Street 
Madison, Wisconsin 
Attorney for the State of Wisconsin, 

Petitioner 

Stewart G. Honeck, Esq. 

State Capital 
Madison, Wisconsin 

Attorney for Public Service Commission, 
Petitioner. 

Hugh B. Cox 
Attorney for 

Phillips Petroleum Company 
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NATURAL GAS ACT 

[Public —No. 688—75th Congress] 

[Chapter 556—3d Session] 

[H. R. 6586] 

AN* ACT 

To regulate the transportation and sale of natural gas in 
interstate commerce, and for other purposes. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 

Necessity for Regulation of Natural-Gas Companies 

Section 1 . (a) As disclosed in reports of the Federal 

Trade Commission made pursuant to Senate Resolution 83 
(Seventieth Congress, first session) and other reports made 
pursuant to the authority of Congress, it is hereby declared 
that the business of transporting and selling natural gas 
for ultimate distribution to the public is affected with a 
public interest, and that Federal regulation in matters relat¬ 
ing to the transportation of natural gas and the sale there¬ 
of in interstate and foreign commerce is necessary in the 
public interest. 

(b) The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale for 
ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural-gas companies 
engaged in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas or to 
the local distribution of natural gas or to the facilities 
used for such distribution or to the production or gather¬ 
ing of natural gas. 
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Rates and Charges; Schedules; Suspensions of New Rates 

Sec. 4. (a) All rates and charges made, demanded, or 

received by any natural-gas company for or in connection 
with the transportation or sale of natural gas subject to 
the jurisdiction of the Commission, and all rules and regula¬ 
tions affecting or pertaining to such rates or charges, shall 
be just and reasonable, and any such rate or charge that 
is not just and reasonable is hereby declared to be unlaw¬ 
ful 

(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the juris¬ 
diction of the Commission, (1) make or grant any undue 
preference or advantage to any person or subject any per¬ 
son to any undue prejudice or disadvantage, or (2) maintain 
any unreasonable difference in rates, charges, service, 
facilities, or in any other respect, either as between localities 
or as between classes of service. 

(c) Under such rules and regulations as the Commission 
may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from the date this act takes effect) and in such form as the 
Commission may designate, and shall keep open in con¬ 
venient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting 
such rates and charges, together with all contracts which 
in any manner affect or relate to such rates, charges, 
classifications, and services. 

(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regula¬ 
tions, or contract relating thereto, except after thirty days* 
notice to the Commission and to the public. Such notice 
shall be given by filing with the Commission and keeping 
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open for public inspection new schedules stating plainly 
the change or changes to be made in the schedule or sched¬ 
ules then in force and the time when the change or changes 
will go into effect. The Commission, for good cause shown, 
may allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order specify¬ 
ing the changes so to be made and the time when they 
shall take effect and the manner in which they shall be 
filed and published. 

(e) Whenever any such new schedule is filed the Com¬ 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas com¬ 
pany, but upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, charge, classification, 
or service; and, pending such hearing and the decision 
thereon, the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected thereby 
a statement in writing of its reasons for such suspension, 
may suspend the operation of such schedule and defer the 
use of such rate, charge, classification, or service, but not 
for a longer period than five months beyond the time when 
it would otherwise go into effect: Provided, That the Com¬ 
mission shall not have authority to suspend the rate, charge, 
classification, or service for the sale of natural gas for 
resale for industrial use only; and after full hearings, 
either completed before or after the rate, charge, classi¬ 
fication, or service goes into effect, the Commission may 
make such orders with reference thereto as 'would be proper 
in a proceeding initiated after it had become effective. If 
the proceeding has not been concluded and an order made 
at the expiration of the suspension period, on motion of 
the natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall go 
into effect. Where increased rates or charges are thus 
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made effective, the Commission may, by order, require the 
natural-gas company to furnish a bond, to be approved by 
the Commission, to refund any amounts ordered by the Com¬ 
mission, to keep accurate accounts in detail of all amounts 
received by reason of such increase, specifying by whom and 
in whose behalf such amounts were paid, and, upon comple¬ 
tion of the hearing and decision, to order such natural-gas 
company to refund, with interest, the portion of such 
increased rates or charges by its decision found not justified. 
At any hearing involving a rate or charge sought to be in¬ 
creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. [52 Stat. 822 (1938); 15 U. S. C. 717c 
•(1946)] 

Fixing Rates and Charges; Determination of Cost of 

Production or Transportation 

Sec. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com¬ 
pany, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or sale 
of natural gas, subject to the jurisdiction of the Commis¬ 
sion, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, unrea¬ 
sonable, unduly discriminatory, or preferential, the Com¬ 
mission shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the same by 
order: Provided, however, That the Commission shall have 
no power to order any increase in any rate contained in 
the currently effective schedule of such natural gas com- 
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pany on file with the Commission, unless such increase is 
in accordance with a new schedule filed by such natural gas 
company; but the Commission may order a decrease where 
existing rates are unjust, unduly discriminatory, pre¬ 
ferential, otherwise unlawful, or are not the lowest reason¬ 
able rates. 

• •••#••••• 


State Compacts; Reports on 

Sec. 11. (a) In case two or more States propose to the 
Congress compacts dealing with the conservation, produc¬ 
tion, transportation, or distribution of natural gas it shall 
be the duty of the Commission to assemble pertinent infor¬ 
mation relative to the matters covered in any such proposed 
compact, to make public and to report to the Congress 
information so obtained, together with such recommenda¬ 
tions for further legislation as may appear to be appro¬ 
priate or necessary to carry out the purposes of such pro¬ 
posed compact and to aid in the conservation of natural-gas 
resources within the United States and in the orderly, equi¬ 
table, and economic production, transportation, and distri¬ 
bution of natural gas. 

(b) It shall be the duty of the Commission to assemble 
and keep current pertinent information relative to the effect 
and operation of any compact between two or more States 
heretofore or hereafter approved by the Congress, to make 
such information public, and to report to the Congress, from 
time to time, the information so obtained together with such 
recommendations as may appear to be appropriate or ne¬ 
cessary to promote the purposes of such compact. 
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CHAPTER XH 

SUMMARY OP PACTS AND SURVEY OF LEGAL 

SITUATION 

Summary of Facts 

Section 1. Characteristics of the Natural-Gas Industry 

The production and distribution of natural gas on an im¬ 
portant commercial scale has been developed largely within 
the past 50 years, and its greatest development for house- 
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hold and small commercial nses and the treatment of its 
distribution, as a public utility, subject to State regula¬ 
tion, is much more recent. Its production, transportation, 
and sale to industrials, or to public-utility distribution 
companies, especially where interstate commerce is in¬ 
volved, has been developed under unrestricted private 
initiative. The business of most of the companies engaged 
in transportation of natural gas is an interstate business 
and practically all of the interstate transportation com¬ 
panies are a part of an integrated corporate organization 
embracing all branches of the natural-gas business, or are 
jointly owned by such groups. The Federal Government 
has not assumed regulatory powers over interstate com¬ 
merce of natural-gas pipe lines, over which the several 
States have no authority. Without such regulation the 
control of retail rates of public utilities is largely in¬ 
effective. The situation now prevailing, therefore, is that 
there is no regulation, either State or Federal, of the in¬ 
dustry coincident in extent with the economic and cor¬ 
porate interests concerned, the territorial scope of the 
industry, or the public interests involved. 

In order to properly understand the problems of the in¬ 
dustry consideration must be given to the economic facts 
and legal rules applicable to it. An essential feature is 
that the production of natural gas is an extractive, or 
mining, industry with some elements of uncertainty, be¬ 
cause of the fugitive nature of gas, that do not apply to 
the mining of solids. Another essential feature is the law 
applying in this country to the ownership of gas and also 
to petroleum with which it is often associated. The right 
to drill for and recover gas in the ground belongs to the 
owner of the surface of the land or to his grantees. Since 
gas and petroleum move in the direction of lessened pres¬ 
sure, the area drained, particularly in the case of natural 
gas, may exceed greatly the surface area within which the 
wells are drilled. This leads to the necessity of offset 
drilling with attendant development of supply and produc- 
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tion in excess of effective current market or consumption 
needs. Furthermore, the fact that about two-thirds of the 
total quantity of gas produced is extracted with, and as a 
by-product of, petroleum production, presents further 
complications, because exploitation of a new oil field often 
involves large production and waste of gas for which there 
may be no available market. Recognition of the im[582]- 
portance of rock pressure in obtaining maximum recovery 
of oil from any given pool has brought about some reduc¬ 
tion in such wastage of gas by pumping gas back into the 
pool. Such “repressuring,” however, is generally a 
voluntary act on the part of oil producers. Therefore, 
since the quantity of gas produced with oil bears very little 
relation to the market demand for gas, or to the existence 
of facilities to take it to market, the tendency is for both 
physical waste and economic waste of gas to be large, 
particularly during the flush production periods of new oil 
pools. 

If natural gas produced with petroleum is to become a 
source of revenue to producers, pipe-line and distribution 
facilities are necessary to bring it to the consumer. In 
many cases the natural gas is located far from centers of 
large consumption with the result that often a very large 
investment is required for a single pipe line. This often¬ 
times leads producers of both petroleum and gas, who may 
be competitors in the petroleum business, to join in the 
financing and construction of these highly expensive gas 
pipe-line systems, at least in part, as a matter of economy 
of investment. This has been especially true in the mid- 
continent field where the construction of long pipe lines of 
large capacity, involving interstate commerce, has been the 
outstanding development of the industry during the past 
10 years. As the result of these developments the quantity 
of gas moving in interstate commerce is steadily increas¬ 
ing. In 1934 a total of 55 gas utility holding-company 
groups, producing from their own properties 540,359,417 
M cubic feet of gas, moved 471,156,877 M cubic feet, or a 
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quantity equal to more than 87 percent of total gas they 
themselves produced, across one or more State lines. Most 
of these companies were also large purchasers of gas, so 
that, in some instances, the quantities of gas handled in 
interstate commerce were as much as six or seven times 
the quantities the companies themselves produced. Accord¬ 
ing to the best statistics available, the percentage of total 
natural-gas production of the United States moving in in¬ 
terstate commerce has increased from about 16 percent in 
1930 to nearly 27 percent in 1934. These percentages 
would be substantially larger if applied to the general 
market supply of gas. Large quantities of gas are conr 
sumed at or near the field by producers in their own 
business or are processed and so never become any part of 
the general supply of marketable gas. This great and in¬ 
creasing quantity of natural gas, moving in interstate 
commerce is not subject to any effective regulation, as the 
States lack authority to regulate interstate commerce, and 
the Federal Government has not asserted its regulatory 
power, either with respect to the location of interstate 
natural-gas pipe lines or with respect to the business done 
by them. 

Furthermore, natural-gas pipe lines, engaged in trans¬ 
portation and sale in wholesale quantities, are not classed 
as public utilities unless they are owned and operated by 
companies that are also engaged in retail distribution. The 
effects of regulation are confined, almost without exception, 
to the local public utilities or to conservation, or to such 
indirect efforts as may result from restriction of the pro¬ 
portion of the value in production property allowed in the 
rate base and of production expenses in reckoning the rate 
of return on such property, upon which retail utility rates 
are determined. 

[583] Ownership or control of natural-gas (and 
petroleum) acreage and proven reserves may be held by 
independent land or lease owners or by gas pipe-line or 
public-utility interests or by petroleum producers. In the 
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general absence of intelligent public control, direct owner¬ 
ship, or control by contract of an adequate supply of 
natural gas (or of gas produced with oil) is necessary for 
the protection of gas pipe line and utility interests; (a) to 
justify the large investments required to build gas pipe¬ 
line and distribution facilities; (b) to safeguard the 
assumption of responsibility to serve consumers; and (in 
case production is undertaken) (c) to counteract offset 
drilling and the development of unnecessary producing 
capacity by others. 

The avoidance of uneconomic drilling or premature de¬ 
velopment of production by independents often involves 
control of acreage in large blocks. Where two or more 
large gas pipe-line interests operate out of the same field, 
control of acreage, and thereby rate of exploitation and 
production, may be competitive both among the large in¬ 
terests and independent landowners and leaseowners. If 
pipe-line and distribution facilities are sufficient to take the 
gas from a given area and are developed and controlled by 
large companies, the smaller independent producer 
generally has no outlet for any production he may develop 
other than to sell to the pipe-line companies or local in¬ 
dustrials. If the pipe-line interests have adequate gas 
production of their own and neglect or refuse to take that 
of independent producers, the independents must either find 
some other use for their gas, without transportation, or 
they may see their gas taken by drainage to an extent that 
will depend upon the porosity of the gas-bearing geologic 
structure. The interspersion of independent holdings with 
those of large pipe-line and utility interests under such 
circumstances has been, and still continues to be, an under¬ 
lying cause both of large physical and economic waste of 
natural gas and frequently of unfair damage to both large 
and small producers. 

Control of large undeveloped acreage normally involves 
expenditures for leaseholds, or for large capital expendi¬ 
tures for outright purchase of gas lands. Leasing is the 



16 


prevalent method of control. Current accounting practice 
is to capitalize the cost to the acquiring company of leases 
and the first annual lease rental payment and to treat sub¬ 
sequent lease rentals as current operating expense. This 
feature of the industry presents distinct problems to State 
utility commissions in their attempts to regulate rates. If 
capitalized lease values covering reserves for far distant 
future operations are included in the rate base, and lease 
rentals are included in operating expenses, present con¬ 
sumers are unduly burdened with the carrying of reserves 
for future consumers. If, on the other hand, capitalized 
value of leases, often including an element of discovery 
value, is excluded from the rate base, and annual lease 
rental expense is excluded from expenses allowed in fixing 
rates, the company’s financial ability to carry reserves is 
curtailed, though the competitive necessity of carrying 
them is not lessened. Neither course solves the problem, 
either from the viewpoint of the consumer or of the com¬ 
pany. 

Assured market outlets are of equal importance with 
control of adequate production and reserves in the success¬ 
ful operation of a [584] large gas pipe-line organization. 
Established manufactured-gas public utilities offer a ready 
market for natural gas, either for mixing purposes or by 
conversion of manufactured-gas systems to natural gas 
service. The latter step, taken all at once, often means the 
writing off of large investments in the gas-manufacturing 
equipment for which adequate reserves for retirement were 
not foreseen and often are lacking. Consequently, the 
middle course of purchase of natural gas for mixing pur¬ 
poses often is followed. Or, if the system is converted to 
natural gas, manufactured gas producing facilities are 
sometimes remodeled to make it possible to produce manu¬ 
factured gas of about the same heating content and com¬ 
bustion characteristics as the natural gas served for use 
in periods of extraordinary demand. This course pro¬ 
vides “stand-by” capacity in case of temporary failure or 
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seasonal shortage of the natnral-gas supply, a highly im¬ 
portant factor if a break-down occurs, where the distribu¬ 
tion facilities are far away from the gas fields and depend 
on a single pipe line. This method may also retain the 
value of the displaced portion of the manufactured-gas 
equipment (i. e., the “gas works”) in the rate base for a 
reasonable time within w T hich it may be possible to retire 
it out of earnings. In addition, the conversion of a distri¬ 
bution system from gas having 500 to 600 British thermal 
units to natural gas of 1,000 (or more) British thermal 
units, or to a mixed gas of intermediate heating value per 
cubic foot sold on a volumetric basis, generally means at 
least temporary loss of revenue that must be replaced by 
the sale of gas for new uses, or to new classes of con¬ 
sumers, at prices lower than those to which manufactured- 
gas operators are accustomed. 

It is claimed that these and other factors involved re¬ 
quire close coordination of production, transmission, and 
distribution activities that can best be attained through 
unified control of all three functions. The result is, as 
previously stated, that today many of the large pipe-line 
companies are parts of large-integrated systems, and the 
remainder are mostly jointly owned by different integrated 
groups. 

Sec. 2. Advantages and Disadvantages of Holding 
Companies 

Coordination of natural-gas production, transmission, 
and distribution is promoted by the performance of all 
these functions by a single company, or where that is not 
possible (whether on account of State laws or the 
preference for local control of distribution), by a holding 
company that owns or controls the two or more different 
companies performing these functions. A holding com¬ 
pany, for example, may have producing companies in 
several different States and a still greater number and 
\rider distribution of local gas companies selling to the con- 
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sumer. The holding company, therefore, may offer a con¬ 
venient method of establishing and maintaining unified 
management and control over gas-producing and purchas¬ 
ing companies, transmission companies, and distribution 
companies that often are maintained and operated as 
separate corporate entities in order to comply with State 
regulations or to avoid coming under Federal regulation. 
Laws of a few States require utility companies to be in¬ 
corporated under the laws of the State in which they 
operate. Cities Service Co., largely with separate func¬ 
tional subsidiaries, is [585] an example of the func¬ 
tional grouping of companies, while Columbia Gas & 
Electric Corporation, generally having separate integrated 
operating companies in Ohio, West Virginia, Pennsylvania, 
and Kentucky, is an example of the integrated method. 
Neither large holding company group exemplifies either 
form of organization throughout its corporate set-up. 
Other natural-gas interests present greater or less degrees 
of unitary control exercised through holding companies, 
while some of them have merely operating companies. 

The functional corporate set-up, which combines produc¬ 
tion, pipe-line transmission, and distribution, sometimes 
for the purpose of avoiding State regulation, offers oppor¬ 
tunity for the sale of gas at high “city gate” prices (i. e., 
prices for delivery to the local utility) to both non- 
affiliated and affiliated distribution companies. State 
utility commissions attempting to regulate rates downward 
under such circumstances, and lacking authority to 
regulate rates, especially where gas moves in interstate 
commerce, have often kept the rates and profits of distri¬ 
buting companies low in order to compensate for high 
profits made by affiliated pipe-line and producing com¬ 
panies, direct from excessive city-gate rates. Federal 
courts have declared that under such circumstances the 
State authorities are entitled to information as to costs 
and profits of these operations conducted in other States. 
But this right extends only to dealing with affiliates. The 
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States lack direct authority to ascertain by examination of 
the corporate records what such costs may be or even to 
verify statements furnished by the companies. On the 
other hand, the Federal Government has not assumed 
regulatory authority over interstate commerce in gas, and, 
therefore, no branch of the Federal Government is in a 
position to cooperate with the State authorities seeking such 
information. 

Pyramiding the holding company by having numerous 
tiers of subholding, operating, and combined subholding 
and operating companies, however, is not so prevalent in 
the natural-gas industry as in the electric industry, except 
for holding companies having important electric and 
manufactured-gas operations. Nor are the holding- 
company organizations for corporate and financial control 
in this industry generally such as to produce control 
through the same degree of attenuation of equities, as was 
noted in the Commission’s previous report on electric 
holding companies. 1 Such an attenuation of pyramided 
equities not only makes possible an enormous power of con¬ 
trol with a small investment by the controlling interest, but 
also gives an extremely high “leverage” and speculative 
character to the common stock. While not general among 
the natural-gas companies, important exceptions are found 
in the Cities Service, Columbia, and Electric Bond & Share 
groups. 

Servicing on the part of holding companies, except those 
having large interests in the electric industry, and the 
exaction of service fees has not been so general for gas as 
for electric companies, but where found, it generally has 
similiar forms and similar objectionable characteristics. 
Also, as in the case of electric companies, it is less ex¬ 
tensively practised now than in the late 1920’s, largely be¬ 
cause it does not stand well in present public opinion. 
[586] In general, the advantages and disadvantages of 
holding companies already described with regard to the 


l F. T. C. report on Utility Corporations 72-A, ch. IV, pp. 83-178. 
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electric industry 2 are largely applicable to natural-gas com¬ 
panies, especially to some of the larger and older groups 
such as Cities Service Co., Columbia Gas & Electric Cor¬ 
poration, United Gas Corporation, Standard Oil Co. 
(N.J.), and National Fuel Gas Co. Two of the older com¬ 
panies, however, present a somewhat different type of 
financial set-up, as do most of the newer companies, in¬ 
cluding especially groups in which various interests have 
cooperated in bringing together and coordinating gas pro¬ 
duction, gas transmission, and market outlets, whether 
among industrials or public utilities. Typical of these 
newer companies are Northern Natural Gas Co., in which 
gas and electric interests cooperated in the construction of 
an interstate pipe line and contributed markets thereto, 
and Natural Gas Pipe Line Co. of America in which 
petroleum- and gas-producing interests of the Texas Pan¬ 
handle joined with Insull interests in the Chicago industrial 
area. Large financial resources and adequate security with 
respect to markets are important for interstate natural-gas 
operations, involving the movement and sale of large 
volumes of gas. A wide variety of uses, including indus¬ 
trial sales on an interruptible basis at low prices, approxi¬ 
mating increment costs, industrial sales on a non- 
interruptible basis at somewhat higher prices, and sales to 
commercial and domestic users, the rates varying with 
the quantity and kind of service in each class, are all prac¬ 
ticed to obtain load factors alleged to be necessary. In 
order to insure adequate supplies and the fullest develop¬ 
ment of markets, there are asserted to be greater technical 
and economic reasons for unified ownership and centralized 
engineering and operating management for natural-gas 
companies than for electrical companies. 

On the whole, some of the accepted methods of utility 
regulation are difficult to apply to the natural-gas industry 
which exemplifies in a peculiar way the integration of a 


a Ibid., ch. XI, pp. 831-882. 
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competitive intrastate extractive industry, pipe-line trans¬ 
mission, and local public-utility distribution. The pipe-line, 
transmission is often interstate in scope and developed 
without special privileges as to eminent domain, or exclu¬ 
sive possession of markets generally established or con¬ 
trolled by any regulating authority for public utilities. 
Under these circumstances, there is asserted to be danger 
of excessive competitive construction of gas pipe lines, 
tending unduly to enhance the cost, and consequently the 
price, of gas delivered in distant markets. Private in¬ 
terests have tried to establish and maintain claims to 
spheres of operation, or division of territory. But these 
efforts, which are claimed to be made in self-defense, are 
not based on any recognized legal right; indeed, they had 
been attacked as restraints of trade. Nor are they accom¬ 
plished under any regulatory supervision to safeguard the 
public interest, nor the equitable consideration of new 
enterprises. The need for a surer means of forestalling 
unrestrained competitive contests, while preserving fair 
play, as long as some consuming markets remain to be 
served and new fields remain to be developed to their maxi¬ 
mum capacity, appears to be still another cogent reason for 
regulatory measures. 

[587] Sec. 3. Abuses in the Management of Holding and 

Operating Companies 

Large “write-ups’’ and stock watering have been found 
in the capital structures of some natural-gas companies, 
particularly in those affiliated with electric utility groups, 
but they are not so characteristic of the newer large 
capacity pipe-line companies, nor are there the same in¬ 
ducements for this practice as generally for electric com¬ 
panies, if the local gas utilities are excluded from consider¬ 
ation. Capital structures often contain “discovery values” 
based on the fortunate development of well drilling rather 
than on historical cost. The making of such valuations, if 
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arbitrary and inconsistent with proven prospects, par¬ 
ticularly in connection with security flotations, offers 
temptations to issue extravagant promotional statements 
and watered stock. In some cases, there have been mis¬ 
representations of true financial condition of natural-gas 
companies, both as to investments and earnings. Stock- 
market “support” and extreme stock-market manipula¬ 
tions have not been general, partly because the controlling 
holding-company stocks are frequently owned by large 
financial interests rather than by the general public. 
Notable exceptions in which there have been stock market 
manipulations are Cities Service Co., Missouri-Kansas 
Pipe Line Co., and Southern National Gas Corporation. 
Bankers ’ charges included in capital set-ups generally have 
not been large, except for financially weak companies, such 
as Tri-Utilities Corporation and Missouri-Kansas Pipe 
Line Co. 

The provision for depreciation and depletion of assets 
made by gas-producing companies and pipe-line companies, 
while showing wide variations in policy, have generally 
been established on a much sounder basis than for the 
electric utilities. Respecting the newer pipe-line com¬ 
panies, there has been some failing in this respect, which 
may be due in part to the fact that their operations are still 
in their developmental stage. Gas pipe lines normally are 
built with capacity in excess of what the markets they 
serve will immediately absorb. Consequently, the develop¬ 
ment of adequate volume of gas sold, satisfactory load 
factors, and revenues to cover expenses, depreciation, and 
necessary overheads, require periods of intensive market 
development during which depreciation may sometimes be 
skimped for lack of ready cash. Moreover, many of the 
enterprises were not completed until the present depression 
set in with the result that their profitable development has 
been unexpectedly slow. Then, too, the question of what 
may be a proper allowance for depreciation for the newer 
long distance gas pipe lines of large capacity appears to 
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be a matter for further experience and subsequent study. 
On the whole, the pipe line and distribution properties of 
natural-gas companies examined appear generally to be 
well constructed and maintained and backed by adequate 
gas reserves controlled either directly, or through purchase 
contracts, provided the sufficiency of such reserves is not 
undermined by improvident competitive development, 
attended by uneconomic use and wastage of gas such as 
has occurred on a large scale in the Texas Panhandle. The 
operating properties generally are adequately and 
efficiently staffed by men experienced in their various fields 
of production, transmission, and utility distribution, and 
natural gas operating executives generally take pride in 
maintaining high standards, both as to continuity and 
quality of service. 

[588] There appear oftentimes to be serious abuses in the 
price policies of natural-gas companies. The typical prices 
paid to independent producers in various producing fields 
vary widely from as high as 15 to 20 cents, or more, per M 
cubic feet in the long-exploited eastern producing areas to 
as low as 2 to 4 cents per M cubic feet in the newer, flush- 
production fields of the Central and Southwest States more 
remote from the largest consuming markets. Discrimina¬ 
tion, local or personal, is often charged by the producers. 
In general, it would seem that prices paid should bear some 
reasonable relation to normal production costs which vary 
widely, however, with respect to the cost of wells, the 
volume produced per well, and the amount of labor and ex¬ 
pense required to keep wells in production. But supply 
and demand conditions are not quickly adjusted to any 
cost basis in this industry. All of these factors vary widely 
from field to field, and even within given fields, and partly 
explain some of the variations found. Whether prices paid 
at wells are such as to cover average production expenses 
and overheads and amortize investments within the pro¬ 
ductive life of wells is a matter that may be determined 
better under more normal business conditions. In new, 


flush-production fields there is not apt to be a satisfactory 
adjustment of prices. 

Prices at which natural gas is sold to consumers like¬ 
wise show wide and oftentimes apparently inequitable 
variations. Many circumstances affect the determination 
of prices. Industrial business taken on in competition with 
other fuels, and often on an interruptible basis, or for 
summer delivery only, is ordinarily obtainable only at low 
rates. Such business taken on to fill the seasonal declines 
of demand caused by fluctuations in the requirements of 
domestic and commercial consumers, served on a non- 
interruptible basis, are highly important in building up 
good “load factors” that will produce maximum use of 
pipe-line capacities. The making of low prices for such 
industrial load is justified only as long as the prices re¬ 
ceived cover the full increment of operating cost of gas de¬ 
livered under them, plus an additional sum, even though 
small, applicable to the payment of other fixed expenses 
and charges, including interest. Bates to industrials re¬ 
quiring continuous service may be higher, but not to such 
an extent as to make natural gas noncompetitive with other 
fuels. Rates to domestic and commercial customers 
normally show wide variations, even within the same 
general distribution area, and sometimes within the same 
company’s distribution properties. The existence of such 
wide variations in rates for like quantities consumed by 
the last two classes of consumers, to whom natural gas may 
possess a large element of convenience value, frequently 
indicates inequities that are matters for the attention of 
State regulatory authorities. 

Sec. 4. Competitive and Monopolistic Aspects 

The foregoing sections present conclusions based on the 
facts developed from a general investigation of the 
accounts and records of all the important groups and com¬ 
panies, and from investigations in the field regarding the 
management of these companies and their relations with 
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each other, and with the independent producers and the 
owners of gas lands. The intention is now further to 
supplement, coordinate, and interpret those facts and con¬ 
clusions by summarized [589] reference to the evidence 
adduced in the recent hearings on the general situation in 
the natural-gas and pipe-line industry. 

Witnesses who had participated in much of the develop¬ 
ment of the situation were examined and additional docu¬ 
ments were produced to show the causes and motives which 
had brought about the existing situations. 

From the various gas fields of the United States repre¬ 
sentative independent producers who were without pipe 
line transportation affiliations and facilities were called to 
present their problems. Likewise, city officials and others 
from cities, who up to this time, have sought in vain to re¬ 
ceive natural gas, testified. 

There has now been presented not only the picture show¬ 
ing wanton waste of gas and some producers fruitlessly try¬ 
ing to have their gas carried to market, while at the other 
end of the pipe lines communities asked for natural gas and 
received it not. Also there has been shown how little ap¬ 
parent consideration was given to the general public needs 
in the contests that have been waged between the unregu¬ 
lated dominant interests which control the great interstate 
transportation arteries and pipe-line systems for natural 
gas, and who in that manner also controlled both the intake 
and places, manner and prices of the outgo or delivery. 

From the standpoint of legislation the Congress should 
know the identity of the human agencies by whom natural 
gas is provided, the policies put into effect by them, their 
underlying motives, and the effects of those policies and 
motives upon the economic interests of the general public. 
A striking fact in this connection is that more and more 
the consumer of gas is coming to depend on natural gas 
brought to him over long distances and across State lines, 
and distributed to him locally, either as straight or mixed 
gas. Local production of manufactured gas has become, 




during recent years, much less important. In 1933 natural 
gas was about 85 percent of all gas produced. As a result 
the previous trend of the gas industry from a condition 
characterized by local ownership, production, and distribu¬ 
tion to a condition of absentee ownership through holding 
company control has been accelerated. Such ownership is 
now integrating the physical functions of distant production 
and interstate transportation with the physical function of 
local distribution. 

(a) Present control of production .—Exact figures are 
not available but the general fact is clear that ownership 
or control of the gas-bearing acreage in the principal pro¬ 
ducing fields is being heavily concentrated in the hands of 
interests which also own or control the means of transpor¬ 
tation and often also of distribution. In the Texas Pan¬ 
handle it is estimated that at least 60 percent of the po¬ 
tentially productive acreage is controlled by the interre¬ 
lated interests owning the pipe-line outlets which serve the 
large consuming markets. 

The 4 largest producer groups account for about 72 per¬ 
cent of the output of natural gas produced by 32 holding 
company groups in 1930. In 1934 the percentage produced 
by the 4 largest was 59.56 of that produced by 41 groups. 
These four are Electric Bond & Share Co. group, Columbia 
Gas & Electric Corporation group, Cities Service group, 
and Standard Oil Co., New Jersey. About 58 [590] per¬ 
cent of the natural gas available in 1930 by 32 holding com¬ 
pany groups was the output of their own wells, the balance 
being purchased by these 41 company groups. Eight of 
the holding company groups produced about 95 percent of 
all natural gas produced by the 32 groups in 1930 and their 
purchases accounted for about 85 percent of all that was 
purchased by them. The 4 largest producers produced 
about 62 percent of the gas which they sold and purchased 
about 39 percent. These 4 groups purchased about 58 per¬ 
cent of all the gas purchased by the entire 32 holding com- 
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pany groups. The combined production and purchases of 
the four represented about two-thirds of the total produced 
and purchased by all. 

No division of the purchased percentages can be made as 
between gas purchased from affiliates and nonaffiliates. 
These 4 large producing groups produced about 18 percent 
of the total natural gas production of the United States in 
1930 and nearly 17 percent in 1934. These production fig¬ 
ures, however, include large quantities processed by the 
producers or purchasers at the fields, or consumed by them, 
and which therefore constitute no part of the marketable 
supply of natural gas. 

To the extent that large pipe-line interests do not need 
to buy gas from unaffiliated producers but obtain it from 
their own wells or from wells of affiliated companies, they 
are in position to control the price at which independent 
producers must sell. In other words, control of the market 
outlets accentuates whatever control the pipe-line interests 
have of the available gas supply. The relation between 
pipe-line purchasers is frequently so close by reason of 
community of ownership, reciprocal contracts, or informal 
cooperation that independent producers have nothing to 
hope for in the way of competitive bidding. Moreover, in 
certain large production areas, in drawing gas from their 
own wells on their own acreage the gas pipe line interests 
are frequently in position to drain from the adjoining acre¬ 
age of independents without payment. All these things 
tend to put an increasing proportion of the total natural 
gas production into the hands of pipe lines and their af¬ 
filiates. 

(b) Effect on independent producers .—To appreciate the 
effect on independent producers of the closely associated 
pipe-line transportation control above described, it is nec¬ 
essary to have in mind where natural gas is found and how 
it acts. 

Natural gas in place underground is under high natural 
or so-called “rock pressure.” It is found in and permeates 
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■widely through porous rock formations. Therefore, when¬ 
ever a well opening is made the rush under pressure toward 
such opening is ordinarily sufficient to drain more or less 
completely the gas from adjoining lands for areas extend¬ 
ing from 100 acres to 2,500 acres. The area drained varies 
in different fields due to variation in geologic structure; the 
area drained by any single well is greatest in the two 
largest fields, i. e., Texas Panhandle and Hugoton. The 
only possible transportation from the natural-gas fields to 
the large distant markets is by pipe lines. Because gas is 
nonstorable, only wells producing for local processing or 
delivering gas to pipe lines are in position to drain off gas 
from adjacent nonowned or nonleased lands without com¬ 
pensation to the owners. 

Without adequate ratable taking or purchase laws, or an 
unitized operation in the field, the pipe lines have power to 
make or break at [591] will any independent producer who 
is without pipe-line affiliations or facilities, or does not en¬ 
gage in local, usually wasteful, processing. 

With the lack of regulation or control of this matter in 
some places, it is not surprising that there have been fre¬ 
quent complaints against the pipe lines. Perhaps all the 
complaints may not be justified, and there may be extenu¬ 
ating circumstances for pipe lines in certain cases, but the 
problem nevertheless exists and calls for remedy. 

At the-Commission’s hearings representative independ¬ 
ent producers of standing from each of the various natural- 
gas areas of the United States were called to testify as to 
the facts and their experience. 

(c) Present control of transportation .—Whoever con¬ 
trols the channels by which a product is marketed controls 
the market so far as the supply is concerned. Concentrated 
control of those channels confers a strategic advantage that 
may be used by those possessing it to extend their domina¬ 
tion into both the producing and distributing branches of 
the industry. It is important therefore to understand how 
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far such concentrated control has proceeded among the 
chief interstate pipe lines, the only channels by which nat- 
,* ural gas can reach the consumers located elsewhere than at 

* the gas fields. 

The same 4 dominant interests, whose production com¬ 
prised 60 percent of all natural gas produced in 1934 by 41 
holding company groups, also controlled about 58 percent 
of the mileage of the main trunk lines of the United States. 
* ^ They also were part owners in still other lines. It should 

be understood that these 4 interests are not independent 
of one another. In fact, there is a close community of own¬ 
ership among them based upon their respective control of 
producing areas, their joint ownership of production and 
of pipe lines, and their joint exploitation of the markets. 
There is a veritable maze of intercorporate relationships 
but the following is somewhat indicative of the situation. 

Columbia and Standard are joint owners of several gas 
pipe-line companies operating in the Appalachian field and 
transporting gas therefrom to the consuming markets both 
eastward and westward. They are the dominant interests 
in that whole region as to natural gas for the general mar¬ 
kets. Among their joint ventures is the Atlantic Seaboard 
Corporation which owns the gas pipe line running from 
Kentucky and West Virginia to the vicinity of Philadelphia 
and connecting with Washington, D. C. In fact these in¬ 
terests have no rival in the potentially large eastern nat¬ 
ural-gas markets, with minor exceptions. 

The pipe line from the Texas Panhandle to Chicago was 
organized by interests having large gas reserves in the 
former area. Standard Oil Co. of New Jersey has a 13.3 
percent interest in the Chicago line. Associated with the 
Standard were Cities Service and the Insull interests, each 
having over 25 percent, with the remainder divided chiefly 
among oil companies which, like the other participants, sold 
their gas reserves to the line. Important stockholders of 
the Standard also had a substantial interest in the South¬ 
western Development Co., which participated in both the 
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Denver and Chicago lines. The Standard is a joint owner 
with Cities Service Co. and Southwestern Development Co. 
in the line from Texas Panhandle to Denver. In the line 
extending from Louisiana to St. Louis, the [592] Standard 
is associated 'with the Electric Bond & Share Co. group and 
two other groups. 

Again, Columbia, in acquiring a half interest in the line 
running from the Texas Panhandle through central Illinois 
and Central Indiana, reserved a participation for Standard 
and Cities Service Co. Cities Service Co. had previously 
offered Columbia a participation in the Chicago line and in 
a proposed extension thereof to Detroit. Through a physi¬ 
cal connection between the line ending in central Indiana 
and Columbia’s eastern lines it is possible to operate them 
as one system along with the eastern interests of Standard 
and Columbia so that natural gas may be carried from the 
Texas Panhandle to the Atlantic Seaboard. 

Participating owners in the line from Texas Panhandle 
to Minneapolis were the United Light & Railways Co., 
North American Light & Power Co., and Lone Star Gas 
Corporation. The largest holdings in the Lone Star are 
those of the Crawford interests. Mr. Crawford was chair¬ 
man of the board of Columbia Gas & Electric Corporation. 
The records of Lone Star Gas Corporation are kept at the 
offices of Columbia Gas & Electric Corporation, and the two 
corporations have three common directors. The North 
American Light & Power Co. and members of the Columbia 
Gas & Electric Corporation each had leases of portions of 
the line running from Wyoming through Nebraska, thus 
making each dependent upon the other for through trans¬ 
portation of gas. 

It is apparent from these examples that the ownership 
and control of the major pipe lines of the entire country 
east of the Rockies are rapidly being concentrated in the 
hands of four groups which are so closely interrelated as to 
constitute for all practical purposes a single interest of 
enormous power. 
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(d) Present control of distribution .—The largest con¬ 
suming markets were in possession of the manufactured 
gas industry when natural gas began its recent spectacular 
development. That put the former in a position to fix the 
terms on which it would permit natural gas to share those 
markets. Thus, the Insull interests controlling the Chi¬ 
cago market became a large participant in the Chicago line. 
Cities Service Co., controlling the Denver market, became 
a part owner of the Colorado Interstate Gas Co. Again, the 
Laclede Co. of St. Louis controls the distribution system 
in that city but takes natural gas only in relatively small 
quantities for mixing purposes. As a result St. Louis pays 
two and one-half times as much for its gas as some small 
towns in Missouri. Philadelphia is still without natural 
gas because of lack of agreement on prices between United 
Gas Improvement Co. and the Atlantic Seaboard line, al¬ 
though the United Corporation has a large voting stock in¬ 
terest in both the Columbia and United Gas Improvement 
companies. 

Involved in these situations is the effect of cheap natural 
gas with higher heating value on the rate base and financial 
structure of companies distributing higher-priced manufac¬ 
tured gas. It is claimed that natural gas from Texas and 
Kansas can be produced, transported, and wholesaled at 
city gates in Illinois and Indiana for 30 cents or less, as 
against frequent domestic rates for manufactured gas (hav¬ 
ing approximately but half the heating value of natural 
gas) of 75 cents to $1, or even higher. Williamsport, Pa., 
has a top [593] domestic rate of $2.70 for natural gas, al¬ 
though -within less than a hundred miles of its source of 
supply. Saginaw, Mich., has a top domestic rate of $1.87 
for natural gas and is likewise within a hundred miles of 
its source of supply. 

Inability to work out the problem of protecting the reve¬ 
nue and rate base of the local manufactured gas utility has 
been an important element in the frustration of efforts to 
obtain natural gas on the part of cities like Detroit, Indian- 
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apolis, and St. Louis. Another troublesome problem for the 
Industry is that of rate competition between the cheaper 
natural gas of Texas and Kansas delivered in sections 
served by the higher cost natural gas from the Appalachian 
field. 

(e) Division of territory among pipe lines .—Besides 
community of interest in ownership of the main pipe lines 
there is another factor of considerable importance as a char¬ 
acteristic of monopoly. There has grown up in the industry 
a system of so-called “ethics” which holds that it is unfair 
and unethical for a pipe line to invade any territory already 
served or claimed by another line. Such invasions are 
classed by the industry as “raids” and the fear of retalia¬ 
tion by powerful interests is usually sufficient to preclude 
them. As an illustration of the system, Columbia obtained 
control of the line from Texas Panhandle through central 
Missouri and central Illinois. The line passed about 65 
miles north of St. Louis. Despite efforts of the city to ob¬ 
tain service from Columbia it was refused because Missis¬ 
sippi River Fuel Corporation had a line into St Louis. The 
latter corporation was under operating control of Stand¬ 
ard Oil Co., with which Columbia was closely associated in 
the development of the Appalachian field and in the ex¬ 
ploitation of the eastern markets. Mississippi River Fuel 
Corporation also made a contract with Laclede Gas Co. of 
St. Louis precluding it from purchasing natural gas from 
any other source. Similarly, Columbia declined to permit 
its line to serve various towns in Kansas, recognizing them 
as located in Cities Service territory, although the towns 
had sought such service, and although Cities Service fran¬ 
chises had expired in some of them. In February, 1931, the 
directors of Northern Natural Gas Co. approved in prin¬ 
ciple a proposed agreement with t' e Chicago line to the ef¬ 
fect that certain distributing companies affiliated with the 
former would purchase gas from the Chicago line, that the 
Chicago group would discontinue its attempts to obtain 
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franchises in Nebraska, and that Omaha would be consid¬ 
ered open territory, with arrangements for reciprocal pur¬ 
chasing of gas depending on which interest obtained the 
Omaha contract. 

Further application and extension of this system of 
“ethics” are found in the story of the Missouri-Kansas 
Pipe Line Co. which follows: 

(f) Opposition to independent pipe lines by established 
interests. —In 1930 there were no major trunk lines from 
the Texas Panhandle and Hugoton, Kans., fields to the 
northern and eastern markets beyond Kansas City. Al¬ 
most simultaneously a race began for the exploitation of 
that immense open territory which was then served by 
manufactured gas. The record of that race and what hap- ! 
pened to the various participants is an amazing story of ; 
high'finance, suppression of competition, division of terri¬ 
tory, and capture of control or forced receivership by estab- I 
lished interests of [594] independent enterprises which 
aspired to a share of the apparently large and profitable 
markets of the Middle West. 

1. The Missouri-Kansas Pipe Line Co. —The Natural Gas 
Pipe Line Co. of America was promoted primarily by the 
Cities Service, Standard Oil of New Jersey, and Insull in- 1 
terests. This company’s line had Chicago as its terminus. ! 
The first-named group already had a line into Kansas City 
and the second group had interests in one into St. Louis. 
While this Chicago line was being projected an independent 
enterprise known as Missouri-Kansas Pipe Line Co. ap¬ 
peared on the scene with a projected line from the Pan¬ 
handle and Hugoton fields northward toward Omaha and 
the Twin Cities. For 2 or 3 years the Missouri-Kansas had 
operated in a small way in the vicinity of Kansas City, dis¬ 
posing of its gas chiefly to the Cities Service Co. Seeking 
to free itself from market dependence on Cities Service and 
financial dependence on borrowed money with fixed obliga- ! 
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tions, it sold millions of dollars of its stock to the public, 3 
acquired large gas reserves in Texas and Kansas, and was 
prepared to begin the building of its projected line to what¬ 
ever markets appeared feasible. It went actively to work 
surveying markets, acquiring rights-of-way, and building a 
line from the producing fields to connect with its other lines 
operating near Kansas City. 

In its plan to reach Omaha and the Twin Cities, however, 
Missouri-Kansas came into conflict with plans of the North ♦ 
American Light & Power Co. and two other interests, which 
were then projecting what became the Northern Natural 
Gas Co., the eventual builder and owner of said line. A 
compromise was worked out between the conflicting in¬ 
terests whereby Missouri-Kansas agreed to divert its line 
eastward from the Kansas City area through central Mis¬ 
souri, central Illinois, and central Indiana. In return North 
American Light & Power agreed to purchase gas from Mis¬ 
souri-Kansas to supply certain distributing companies of 
the former in Missouri and Illinois. North American Light 
& Power was apparently dealing with Missouri-Kansas as 
having equal rights in the exploitation of the open markets 
available. The new route for the Missouri-Kansas line cut 
midway between the Standard Oil of New Jersey-Electric 
Bond £ Share line to St. Louis and the Chicago line, in 
which" the Standard as well as Cities Service had an in¬ 
terest. It threatened also to occupy Missouri territory 
which could be served by an extension of Cities Service lines 
from Kansas City. 

Objections were immediately made by the Cities Service 
interests to this assistance given by North American to Mis¬ 
souri-Kansas. The Insull interests were appealed to as 
large owners in both the North American Co. and the Chi¬ 
cago line. Representatives of the Northern Natural who 
had made the agreement with Missouri-Kansas were called 

3 This was based upon a manipulated price advance on the New York Curb 
Exchange (a practice not confined to this company alone in the gas industry, 
see ch. YTII). 
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to account before a committee of various interests compos¬ 
ing the Chicago line, including representatives of Standard 
Oil of New Jersey, Cities Service, the Insulls, and Colum¬ 
bian Carbon Co. The Insull representative feared the ef¬ 
fect of the new line on rate structures then being proposed 
. for Chicago. Criticism of the agreement between Northern 
Natural and Missouri-Kansas led to a proposal to induce 
abandonment of the latter’s own project by offering the 
owners [595] a participation in Northern Natural. Mean¬ 
while the Missouri-Kansas had placed an order for 
$25,000,000 worth of pipe, had large funds available for con¬ 
struction realized from sale of its stock to the general pub¬ 
lic, and was continuing to sell stock to raise the remainder 
necessary for construction. 

A proposal was made by the Northern Natural represen¬ 
tative to Missouri-Kansas, which would have involved aban¬ 
donment of the latter’s project and the sale of its proper¬ 
ties in return for a participation in the Northern Natural 
or the Chicago line. There is sharp dispute in the testi¬ 
mony as to whether any threats were made of what would 
happen to Missouri-Kansas if it declined the proposal. It 
did decline. Within a day or two thereafter its stock 
slumped on the New York Curb Exchange from 36 to 15 
in the course of one day’s trading. 

Whether the crash in Missouri-Kansas stock on June 16, 
1930, was the natural result of its pegged market and the 
general slump in stocks on that day, or was the result, as 
charged by some and denied by others, of a bear raid, it 
was not necessary for the Commission to determine. 

Moreover, inasmuch as lawsuits are pending, one based 
on the charge of conspiracy to so raid and of raiding, and 
another in which the question is an important material fac¬ 
tor, it would not be proper for the Commission at this time 
to express conclusions thereon. 

The effect of the collapse in the price of its stock on the 
exchange was to preclude further investment by the public 
in Missouri-Kansas stock, to cause investors to refuse to 



accept delivery of large amounts of stock bought at the 
higher market figures, to ruin the credit of the enterprise, 
and to make it bankrupt in a short period of time. 

On the same day that the market collapse occurred an of¬ 
ficer of Columbia Gas & Electric Corporation approached 
representatives of Missouri-Kansas Co., remarking, “You 
boys have had a hard day.” He then offered to purchase 
an interest in Missouri-Kansas and to purchase gas from 
it, although referring to the opposition of the Cities Service 
and Standard interests to his proposal. Within 4 days after 
the market collapse an option agreement was entered into 
between Columbia and Missouri-Kansas. This was ex¬ 
tended from time to time for several months, with Columbia 
repeatedly mentioning the opposition of Cities Service and 
Standard. Meanwhile the company which had sold pipe to 
Missouri-Kansas was threatening it with receivership. 
About this time Cities Service Co. procured one of its for¬ 
mer employees to obtain employment with Missouri-Kansas 
and to report confidential information as to its internal af¬ 
fairs. Upon the final expiration of the option agreements 
with Columbia, Missouri-Kansas was enabled to arrange a 
short-term loan on very onerous terms with the Central 
Public Service Corporation. The National City Co. then 
became interested and Columbia again resumed negotia¬ 
tions. 

In September, 1930, a contract was entered into between 
Columbia, National City Co., and Missouri-Kansas. Colum¬ 
bia acquired a 50-percent stock interest in a Missouri-Kan¬ 
sas subsidiary, the Panhandle Eastern Pipe Line Co., and 
agreed to buy large quantities of gas from it. National City 
Co. bought $20,000,000 bonds secured by first mortgage on 
the Panhandle Eastern properties. It was contemplated 
that these bonds were to be sold to the public, though Co- 
lum[596]bia was offering to take them. Within a few days 
after National City Co. bought the bonds it sold them to 
Columbia, making Columbia the principal secured creditor 
of Panhandle Eastern as well as half owner. Significantly, 
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the properties in the Kansas City area were excluded from 
the mortgage at Columbia’s instance, and the contract pro¬ 
vided a method of determining a segregated price for those 
properties. According to testimony this was in order that 
they might more readily be sold to Cities Service Co. On 
the day the contract was signed Columbia wrote both Cities 
Service and Standard Oil of New Jersey offering them a 
participation in the ownership of Panhandle Eastern stock. 
Three months later the head of Standard’s gas division 
wrote referring to Columbia’s “plans and commitments” 
to bring gas from Texas to Detroit, with a branch to To¬ 
ledo, and stating that ‘ ‘ in the face of that commitment ’ ’ the 
lines of Columbia and Standard in Ohio could hardly be 
used to serve Detroit and Toledo. Including bonds, notes, 
and stock purchased, the total investment of Columbia in 
Panhandle Eastern was over $33,000,000. Testimony is 
that the Columbia official who negotiated the transaction re¬ 
cently stated he would consider the purchase a bargain at 
twice the price. 

Several days after the September contract was signed, 
however, Henry L. Doherty, head of the Cities Service in¬ 
terests, sent telegrams to the National City Co. violently 
criticizing its action in buying the Panhandle Eastern bonds 
and Columbia’s action in buying a half interest in Pan¬ 
handle Eastern stock. He charged that Columbia’s action 
w r as in violation of a previous “deal” or “understanding” 
with him; that the new line would “smash rates to com¬ 
plete demoralization”; and threatened reprisals. Cities 
Service Co.’s representative on the Chicago line committee 
testified that the deal or understanding referred to was an 
offer to Columbia of participation in the Chicago line and in 
its eventual extension to Detroit. 

The agreement of September, 1930, also provided that the 
amount estimated as necessary to complete the line above 
the amounts provided by the bond issue and Columbia’s 
stock purchase should be provided equally by Columbia and 
Missouri-Kansas. This required the raising of about $5,- 




500,000 by each and was then a formidable undertaking for 
Missouri-Kansas. 

Arrangements were made early in 1931 with J. H. Hill¬ 
man of Pittsburgh for the needed funds, despite efforts on 
Columbia’s part to dissuade Hillman by representations 
that the line could not meet its interest charges and fixed 
obligations. At first Hillman was prepared to make a loan 
direct to Missouri-Kansas with Panhandle Eastern notes 
as security, but after negotiations with Columbia, the plan 
was adopted of forming a new corporation to hold the Mis¬ 
souri-Kansas 50 percent interest in Panhandle Eastern and 
pledging that stock together wdth Missouri-Kansas stock in 
Kentucky Natural Gas Co. as security for the notes repre¬ 
senting the advances made by Hillman to Missouri-Kansas. 
Columbia interested itself in an effort to have these notes 
made nonnegotiable which would have made them unsalable. 
Both before and after the Hillman financing was arranged 
for, Columbia endeavored to dissuade him by representa¬ 
tions that payment of the notes was doubtful. About that 
time the directors of Panhandle Eastern, dominated by Co¬ 
lumbia, consented to an amendment of the mortgage held 
by Columbia on the [597] Panhandle properties, so that on 
default of any interest payment the entire principal should 
become due. 

Meanwhile the Panhandle Eastern line was approaching 
completion. Missouri-Kansas began to press for execu¬ 
tion of the contracts provided for by the contract of Sep¬ 
tember, 1930, covering the sale by Panhandle Eastern of 
large quantities of gas to Columbia and to Missouri-Kansas. 
Columbia took the position that Missouri-Kansas was not 
entitled to any gas under this contract if it was to be sold 
east of the Illinois-Indiana line, claiming that this has been 
their agreement. Missouri-Kansas denied that any agree¬ 
ment had been made as to territory. The written contract, 
however, contained no such restrictive provision and if 
there was such an agreement, its status under the anti¬ 
trust laws would be questionable. During the fall of 1931 
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the dispute over the alleged territorial division raged within 
the board of directors of Panhandle Eastern, with the Co¬ 
lumbia representatives insisting there was such a division 
and Missouri-Kansas insisting there was none. Missouri- 
Kansas members of the board charged falsification of the 
minutes to make them support the alleged territorial agree¬ 
ment. While this was going on Missouri-Kansas was un¬ 
able to buy and Panhandle Eastern was unable to sell to it 
large quantities of gas, notwithstanding the September, 
1930, contract. Inability to get delivery of this gas was a 
large factor in the failure of Missouri-Kansas to meet its 
obligations under the Hillman financing and led to its re¬ 
ceivership early in 1932. Columbia was also refusing to 
take large quantities from Panhandle Eastern called for 
under that contract. 

A plan for settlement of the receivership was proposed 
in the Delaware chancery court which would have wiped out 
entirely the stockholder’s equity. It was supported by Co¬ 
lumbia and Hillman but, after extended hearings and argu¬ 
ment, was rejected by the chancellor in 1935. It is signifi¬ 
cant, however, that Standard Oil interested itself in obtain¬ 
ing support for the settlement though it was not a creditor. 
Columbia insisted that as a part of the settlement, releases 
be given to Standard Oil (New Jersey) and Cities Service 
against all claims for damages, as well as against itself. 

Thus an independent enterprise was absorbed by, and 
became a part of the system of one of the four large groups 
dominant in the natural-gas and pipe-line industry. The 
legality of such absorption, however, is under attack by the 
Department of Justice as a violation of the Sherman Anti- 
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trust Act and section 7 of the Clayton Act. 

2. American Fuel & Power Co .—About the same time 
that the Chicago line was wrestling with the problem of an 
independent line from Texas to the Middle West, another 
independent pipe line was being promoted in the Appa¬ 
lachian region, with the Toledo and Detroit markets as its 
main objective. 
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The American Fuel & Power Co. was organized in 1928 
as a promotion of a group of small bankers and was the 
holding company for Kentucky Fuel Gas Corporation and 
Inland Gas Corporation. The primary purpose of the enter¬ 
prise was the sale of gas to industrial consumers. Gas re¬ 
serves and producing wells were acquired in eastern Ken¬ 
tucky, together with a small mileage of pipe lines. The 
original project got into financial difficulties, and early in 
1930 the control of American Fuel & Power Co. passed into 
the hands of Hope Engineering Co. Under the new own¬ 
ership contracts were [598] made for a pipe line right-of- 
way for about half the distance from the producing field to 
Detroit, and numerous contracts were made with large in¬ 
dustrial concerns at Detroit for sales of gas at specified 
rates contingent upon completion of the line. 

Even before the Hope Engineering Co. assumed control, 
however, the Columbia Gas & Electric Corporation had be¬ 
gun the purchase of bonds of the Inland and Kentucky Fuel 
Gas corporations which owned the underlying physical 
properties. By the end of the year 1930 it owned 35 per¬ 
cent of Inland’s bonds and 42 percent of Kentucky’s. On 
October 9 American Fuel & Power Co. ’s affiliate applied to 
the Detroit City Council for a franchise to lay mains in the 
streets for delivery of natural gas to the industrial sections 
of the city. The next day the Columbia directors authorized 
immediate commencement of construction of a pipe line 
from Toledo to Detroit. By the end of October, however, 
Columbia acquired about 76 percent of the common stock of 
American Fuel & Power Co. Among the former owners of 
the stock thus acquired was the Moodv-Seagraves Co. Co¬ 
lumbia thus became the principal owner. It was also the 
principal creditor of this rival enterprise which threatened 
its Toledo market and its plan for exploitation of the De¬ 
troit market. 

In less than 30 days after this acquisition by Columbia of 
the controlling stock interest, Columbia formally refused 
to loan money to meet maturing bond obligations and 
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American Fuel & Power was thrown into receivership. 
The company and its subsidiaries had never had earnings 
sufficient to meet their fixed charges and it is hardly con¬ 
ceivable that Columbia was unaware of that fact when it 
bought the controlling stock interest. An official of Co¬ 
lumbia testified that when the bonds were purchased it was 
expected that default would occur. 

After getting control of American Fuel & Power Colum¬ 
bia apparently lost interest in the construction of a line 
from Toledo and Detroit, the immediate construction of 
which it authorized the day after American’s affiliate had 
applied to the Detroit council for a permit. Columbia was 
obliged to pay nearly half a million dollars to be let out of 
its contract with the construction company after abandon¬ 
ing that line. Apparently one reason for its loss of interest 
was that it then had “plans and commitments” for bringing 
Texas gas to Detroit and Toledo, as stated by the head of 
Standard Oil’s gas division, which was closely associated 
with Columbia in Ohio. 

At this writing, 5 years later, Detroit is still without 
natural gas despite its efforts to obtain it. It is understood, 
however, that Columbia has recently made tentative ar¬ 
rangements with Detroit to serve it with gas from Texas. 

3. Colorado Natural Gas Co .—This corporation was or¬ 
ganized in 1930 by Arthur K. Lee and associates for the 
purpose of piping gas from the Hugoton field in southwest¬ 
ern Kansas to Colorado Springs, Colo., and other towns in 
that vicinity. Although the pipe line of Colorado Interstate 
Gas Co. from Texas passed within a few miles of the city on 
its way to Denver, negotiations between it and the city had 
definitely failed and the city was without natural gas when 
Lee and his associates appeared with their proposal. The 
Colorado Springs gas distribution system was municipally 
owned, and that was one factor which made the Colorado 
Interstate reluctant to deal with the city, after efforts of 
Public Service Co. of Colorado to acquire the [599] mu- 







nicipal plant had failed. Colorado Interstate was then con¬ 
trolled jointly by Standard Oil of New Jersey, by subsidi¬ 
aries of Prairie Oil & Gas Co., in which latter company the 
Rockefeller interests were important stockholders, and by 
Cities Service Co. 

Lee and associates obtained a contract from the city of 
Colorado Springs to supply it with gas rates below those 
obtaining in Denver. They also made a deposit of $25,000 
to insure execution of the contract. Lee had previously 
been prominent in the development of pipe lines from the 
Hugoton field to various Kansas towns through a corpora¬ 
tion known as the Argus Gas Co., being there associated 
with the Moody-Seagraves interests. These properties 
were sold to Northern Natural Gas Co. (the Twin City line) 
in April 1930. Immediately following this the Colorado 
Springs project was undertaken. 

Moody-Seagraves offered to finance the entire enterprise 
and place it in charge of Mr. Lee, and an optional agree¬ 
ment to that effect was consummated. Seagraves told Lee 
he did not want to close the option till after a conference 
with Mr. Christy Payne, of the Standard Oil Co. The op¬ 
tion was never exercised by Seagraves. Seagraves was 
then associated with Mr. Payne on the directorate of Mis¬ 
sissippi River Fuel Corporation, operating a pipe line to 
St. Louis. Mr. Payne wrote Mr. Seagraves stating that 
there was a fair prospect of Colorado Interstate serving the 
Colorado Springs market when Lee’s action “upset 
things.” Seagraves also supplied Payne with engineering 
reports on the Lee project showing a highly profitable pros¬ 
pect for it. It was about this same time that Moody-Sea¬ 
graves Co. was disposing of its interest in American Fuel 
& Pow T er Co. to the Columbia interests, involving a pro¬ 
jected pipe line from eastern Kentucky to Detroit. 

Immediately upon learning of the Lee project, Colorado 
Interstate and Public Service Co. of Colorado took steps 
to learn all the facts possible about the personnel, their 
financial worth and backing, their engineering, marketing, 
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and financial plans. A record of the meeting between rep¬ 
resentatives of these companies shows that it was their 
opinion that such information should be secured through 
an intermediary and that: “The qualifications for such an 
intermediary were * # * that the person must not have any 
known or suspected connection with either the Public Serv¬ 
ice Co. or our Pipe Line Co.” The method used by the 
Cities Service Group in obtaining information from Mis- 
souri-Kansas Pipe Line Co., about the same time, was de¬ 
scribed in a preceding section. Public Service Co. of Colo¬ 
rado was controlled by Cities Service Co. 

Lee met with difficulties in financing his project at every 
turn, though frequently encouraged by favorable and seri¬ 
ous consideration in the early stages of his negotiations, 
not only with investment bankers but with pipe companies. 
Colorado Interstate and its affiliates were figuring that it 
could afford to buy out Lee and still make a return of over 
14 percent, including interest and amortization on the added 
investment necessary to serve Colorado Springs. After it 
became apparent to Lee that he could obtain no financial 
assistance, though he and his associates stood ready to in¬ 
vest $500,000 of their own money, negotiations were in¬ 
itiated which led to the purchase of his Colorado Springs 
contract. One condition of the purchase imposed by Colo¬ 
rado Interstate was that Lee induce the city to modify [600] 
the terms of the contract so that the rates for domestic gas 
would be increased to a parity with Denver. However, in 
its contract with the city, Colorado-Interstate reduced the 
rate for gas to be used by the city for boiler fuel from 14 
cents, under the Lee contract, to 11 cents per M. C. F. 

It was under the above-described conditions that Colo¬ 
rado Interstate completed its control of the eastern Colo¬ 
rado markets and the city of Colorado Springs finally ob¬ 
tained a supply of natural gas. 




Sec. 5. Banking Control of Electric and Gas Utilities 

In this investigation evidence has appeared from time to 
time of instances of bank influence and control of electric- 
and gas-utilities companies. 

In one rather aggravated case in the gas industry proof 
adduced shows retention of control by a bank of an operat¬ 
ing utility after that utility company had paid in full the 
amount for which the controlling stock had been pledged 
as collateral. To effect this, other stock was received in its 
stead and retained. There is also substantial evidence of 
hard bargaining and coercive measures to bring about com¬ 
plete bank dominance of the policies and acts of this utility 
company and its parent company set up at the bank’s in¬ 
sistence. Also, the evidence is clear that, in addition to the 
original heavy financing charges by the bank, it, and cer¬ 
tain of its officials, received substantial quantities of stock 
of an aggregate value, based on the then selling prices, of 
about $825,000. 

Sec. 6. Effects of Foregoing Conditions 

The prime characteristic of the situation described is that 
of a steadily developing concert of interests dominating the 
producing, transporting, and distributing branches of the 
industry. It is increasingly in a position to determine the 
amount of natural gas which may be marketed by fixing 
the amount which may be transported. That in turn gives 
it power to say how much shall be produced. 

The power to say how much natural gas shall be marketed 
is intimately associated with the power to set the rate at 
which manufactured gas is sold, its rate base, and the finan¬ 
cial structure of the manufactured-gas industry. As the 
natural- and manufactured-gas utilities unite in various 
ways for the purpose of jointly exploiting the markets, it 
is to be expected that they will seek to protect the existing 
rate base and financial structure. By the same token, when 
the same parties control the natural gas produced in high- 
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cost areas and the gas from low-cost areas, they will not 
willingly permit the one to undersell the other. 

Thus it follows that consumers and producers have a 
common interest insofar as they wish to increase consump¬ 
tion and production. It is only when production is cur¬ 
tailed that their interests diverge. Monopolistic control 
permits the curtailment of production of a better product 
at lower prices and protection of an inferior product at 
higher prices. Such a situation may not be in the real in¬ 
terest of either consumers or producers. Inadequate con¬ 
sumption is the key to many of the problems of the inde¬ 
pendent producer. Increased consumption is one answer to 
the problem of waste and conservation. But to the extent 
that the pipe lines refused to take the gas of inde-[601] 
pendent producers and confine themselves to selling their 
own production, any conceivable increase in consumption 
would benefit largely the interests controlling the market 
outlets. It should be understood that gas is wasted because 
of lack of a suitable and adequate market and not out of 
sheer perversity. While it may be socially desirable to pro¬ 
hibit physical waste of gas for the benefit of future consum¬ 
ers and producers, it should be recognized that the imme¬ 
diate benefit of such conservation will redound to the in¬ 
terests which bestride the market outlets, unless they can 
somehow be required to transport to market the gas of in¬ 
dependent producers. 

A feature of the situation is the ability of those in control 
to sell diminishing natural resources to corporations con¬ 
trolled by themselves at prices fixed by themselves and at 
large profits. With the States legally able to fix fair value 
only on properties within their respective jurisdictions, the 
way is open to grave abuses in the manipulation of values 
of properties beyond their respective jurisdictions. 



Survey of Legal Situation 
Section 1. Introductory 

Just as the practical difficulties attendant upon the con¬ 
servation of natural gas and its production, pipe-line trans¬ 
portation and distribution are great, so also are the consti¬ 
tutional and practical legal problems involved in any effort 
to solve them. 

The natural-gas utility industry differs essentially from 
the electric industry in that in the electric industry the 
whole system, from generation to consumption, is usually 
under one control, even though many intrasystem com¬ 
panies may take part in the process, or at least take a por¬ 
tion of the profits. In the natural-gas industry, on the 
other hand, the transportation facilities are owned by pipe¬ 
line companies which may or may not have producing wells 
or retail distributing facilities. The important lines usually 
have sufficient producing property under control by owner¬ 
ship or lease or purchase contracts to have warranted con¬ 
struction of their pipe lines. But, as in the case of oil, 
many individuals own or have acreage under lease who 
have no pipe lines of their own nor means of transporting 
their gas to market and must depend upon these inter¬ 
state pipe-line companies. The word “interstate” is used 
because the production fields are very rarely near the big 
consumption areas, so that most pipe lines cross a number 
of State boundaries. To illustrate, by far the largest nat¬ 
ural-gas producing fields in the country are the Panhandle, 
Tex., and Hugoton, Kans., fields. A large part of the gas 
there produced and not used in connection with oil and car¬ 
bon black production and in what might be called baser uses 
is carried across several State lines before any great quan¬ 
tity is 'distributed to the ultimate consumers, whether they 
be large industries and industrial centers or retail users in 
communities of all sizes. The natural-gas industry more 
nearly resembles the oil industry than it does the electrical 
industry. 
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The fundamental reasons for the legal difficulties arise 
chiefly from the following: 

i 

* First. The three phases of the industry (i. e., (a) pro¬ 
duction, (b) transpotration, and (c) distribution) present a 
combination of mining, transportation, and local public- 
utility problems. If in the [602] public interest all three 
could be integrated into publicly controlled and regulated 
entities, with the essential set-ups, functions, and obliga¬ 
tions of public utilities all the way from producer to con¬ 
sumer, under noncompetitive, but properly regulated, 
grants made upon a showing of public convenience and ne¬ 
cessity their regulation would be much simplified. 

This, however, is far from being the case. Proper and 
effective regulation in a manner fair both to the public and 

r the industry concerned has been found difficult where only 

one of these functions is involved. Here there are three. i 

At the outset the production of natural gas presents some 
of the difficulties of mining, plus the vital problems of waste 
and conservation, drainage of unowned and unleased gas 
lands, coupled with frequent inability to dispose of the gas 
produced, because of refusal or failure of pipe-line com- 

* panies in the field either to transport or to take and pay 
ratably for gas. 

Next, in the transportation field, we are met with the 
fact that very few pipe lines are common carriers and none 
of them is an interstate common carrier. So direct appli- ! 

r cation of a Federal common carrier law is not possible. 

But the interstate transportation of gas, being interstate 1 
commerce, other legal approaches are possible, such as li- i 
censing, with incidental regulation of waste and imposition 
of common purchaser, ratable taking, or unitized operation, 
or alternative contract carrier rights and obligations, 

* achievement of the same ends under the interstate-com¬ 
merce clause of the Constitution, and the fixing of city gate 
charges at reasonable rates where the pipe lines transport 
their own product, whether or not through the medium of 
an integrated system. 


i 
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Distribution is and will remain entirely, or largely, a 
local problem. 

So, broadly speaking, we have in natural gas a situation 
which no matter how fully and properly integrated will pre¬ 
sent at both ends problems which are either entirely of local 
concern, or which are of both local and general public 
concern, and in between a field of interstate transportation 
where only through the exercise of Federal jurisdiction can 
proper solution be obtained. 

Partly for the reasons above set forth, and partly be¬ 
cause some of the problems have arisen quickly through the 
recent rapid expansion of pipe-line systems, the whole nat¬ 
ural gas and natural-gas pipe-line industry has been regu¬ 
lated only slightly. 

jSo Federal acts have yet been passed to that end, except 
with respect to the use of Government lands, and certain 
parts of title I of the Public Utility Act, 1935, as to holding 
companies in the industry. State attempts have suffered 
severe set-backs in the courts. In their efforts at effective¬ 
ness they have, according to court decisions, gone beyond 
the power of the individual State. 

Sec. 2. Conservation Legislation 

That the subject of natural-gas conservation is one which 
the Federal Government must approach with caution is un¬ 
derstandable to anyone at all familiar with the jurisdic¬ 
tional problems involved. On the other hand, anyone 
equally familiar with the economic importance of the com¬ 
modity itself as a truly national resource, and the shock¬ 
ing and irreparable waste that has attended its exploita¬ 
tion in [603] private hands, can hardly condemn an anxious 
national concern as to conditions that exist, or deny the 
national importance of their correction. 

The problem of conservation of national resources, gen¬ 
erally, and of regulation in a field related to natural gas 
and petroleum, is not new to the Congress. But the Su- 
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preme Court has held that matters concerning production 
of crude petroleum and, in a parallel sense natural gas, are 
essentially in their nature mining operations and therefore 
purely a concern of the State involved. 4 This is a mandate 
of more than passing significance to the Nation, and doubt¬ 
less lies at the basis of the congressional attempt to ap¬ 
proach the problem from the angle of interstate compacts 
designed to accomplish, voluntarily, a nationally desirable 
objective through the concerted action of the relatively few 
States involved. 

The extent to which the interested States have gone 
toward making natural-gas conservation measures effective, 
up to and including May 1, 1935, is shown in a compre¬ 
hensive compilation and digest of the statute law relative 
to the subject, published as Appendix L-l with this report. 
Testimony is that the Louisiana law is regarded as effective 
and fair to all parties. Because of their comprehensive 
character, and also because of the importance of Texas as 
a producing State, the 1935 natural-gas acts of the Texas 
Legislature are set forth in full. 

Legislation by the Seventy-fourth Congress with respect 
to petroleum and its products is included because of its 
value in suggesting parallel methods of legal treatment in 
the natural-gas field. Just as the transportation of con¬ 
traband oil or products thereof produced, transported, or 
withdrawn from storage in excess of the amounts permitted 
under the laws of a State is prohibited in interstate or for¬ 
eign commerce, so can similar enactments be made with re¬ 
spect to natural gas. There is also included House bill 9053, 
which failed of enactment at the last session of the Con¬ 
gress, but which also bears upon the remedies available to 
solve the problems here under discussion. That bill was 
designed to give the approval of the Congress to the terms 
of an interstate compact for the conservation of oil and gas, 
and to establish a Petroleum Administrative Board, with 


■* Champlin Refining Oo. v. Corporation Commission, 2S6 U. S. 210 (1931). 






full power to investigate conditions in the petroleum in¬ 
dustry and make recommendations to State conservation 
enforcement agencies respecting State production quotas 
and other matters. 5 The applicability of such legislation to 
the problems attending the natural-gas industry as herein 
developed is obvious. The majority and minority reports 
of the House Committee on Interstate and Foreign Com¬ 
merce setting forth the advantages of and objections to such 
proposed legislation, as seen by the members of the sub¬ 
committee dealing with the bill, appear in the study. 

The consideration of the conservation laws by the sev¬ 
eral States includes reference to compulsory common-car¬ 
rier and common-purchaser legislation in force in some of 
them. Such provisions when upheld by the courts are gen¬ 
erally sustained as part of a conservation program. 

[604] No attempt has been made to collect court decisons 
relative to the legislation considered because of the great 
number of such decisions extant. Because of the varying 
language of the State enactments, such decisions would 
throw’ little, if any, light on the basic problems presented. 

Provisions of Federal law relating to the granting of oil 
and gas leases on Federal lands, and regulations of the Sec¬ 
retary of the Interior respecting the same, were omitted as 
having little bearing on the general problem of gas con¬ 
servation. 

Broadly speaking, conservation statutes are concerned 
with two aspects of the whole problem, prevention of w’aste 
and protection of individual well owners. Waste has been 
variously defined in the statutes, but in general can be said 
to cover preventable escape of gas into the open air, waste¬ 
ful utilization of gas (as in “stripping” to produce gaso¬ 
line and in low-yield carbon-black operations), and the eco¬ 
nomic waste occasioned by dump prices due to production 
in excess of demand. 


5 The interstate compact which was approved by Public Resolution No. G4, 
Aug. 27, 1935, is the same as sec. 1 of H. E. 9053. 
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Protection of individual well owners, or owners of acre¬ 
age containing probable reserves, has been necessitated by 
the physical nature of gas, by reason of which any opera¬ 
tor producing without restriction can drain off gas under¬ 
lying surrounding acreage. The States concerned have ap¬ 
proached this phase of the problem from two angles in gen¬ 
eral—the enforcement of ratable production from all acre¬ 
age in the region concerned and the compelling of pipe-line 
transmission systems to become “common purchasers,” 
within limits, of all gas offered to them for sale without dis¬ 
crimination in favor of their own source of supply. 

Attempts have been made also to compel pipe lines to be¬ 
come common carriers. The difficulties in the way of com¬ 
pelling any enterprise to assume that role are manifest, 
when it expressly disclaims any such intention, abjures any 
claim to the power of eminent domain and avoids the use 
of public rights-of-way. Furthermore, the possibility is 
ever present that a State, by enacting legislation, whether 
or not in the name of conservation, circumscribing the free¬ 
dom of action of an interstate shipper, might exceed its 
powers by placing undue burdens upon interstate com¬ 
merce. 

Such commerce, of course, is of Federal concern. For, 
assuming that the States eventually will prove able, through 
compacts or otherwise, to prevent waste, nevertheless the 
primary Federal problem, the broadest possible utilization 
of natural gas by the various markets which are seeking it, 
will remain, of necessity, beyond the realm of solution 
through State legislation. 

Appendix L-2 deals with the efforts of the States to regu¬ 
late gas pipe lines. Appendix L-4 presents what has been 
done by the States toward prescribing natural-gas service 
standards. These studies, within their scope, bring down 
to date part 69-A of the Commission’s reports to the Sen¬ 
ate. 





Sec. 3. Legal Principles of Natural-Gas and Pipe-Line 
Rate Making 

Courts and regulatory bodies have generally applied the 
same principles for the establishment of rates in the nat¬ 
ural-gas industry as govern in the case of other utilities. 
The application of these principles to the field of natural- 
gas regulation, however, has not been achieved without dif¬ 
ficulties. 

[605] The basic problems are: (1) What gas acreage is 
to be regarded as used and useful in the public service? 
Does it include nonproducing proven areas and wildcat 
acreage? Does it include large reserves, unnecessary to 
serve the present or reasonably prospective demands of the 
public, acquired for competitive or speculative reasons? (2) 
Should such acreage be valued on a market-value basis, or 
at cost, or by some other method? (3) What rate of return 
should the companies be allowed to earn? (4) What items 
should be included in operating expenses? 

A study (appendix L-3) appended to this report shows 
that the natural-gas industry has made extreme claims in 
the application of regulatory principles, and that the literal 
application of some of them to the peculiar facts character¬ 
izing the industry would lead to fantastic results. The 
effort to place a value above original cost upon leaseholds 
leads, in particular, to extreme consequences. These va¬ 
rious efforts that have been made by certain members of the 
industry are considered and discussed in the study. 

Only by rigid exclusion from rate base and operating ex¬ 
penses of all items of value or expense except those estab¬ 
lished by persuasive proof can the rights of the public re¬ 
ceive anything approaching adequate protection. The 
flights of fancy characterizing many estimates under the re¬ 
production-new theory, and characteristic of efforts to at¬ 
tach exaggerated value to gas acreage, must be excluded. 
That the tendency of the Supreme Court of the United 
States has been to follow this course of exclusion and re- 


quire the production of persuasive proof as to items of 
value and expense appears from the cases considered in the 
study. 

Sec. 4. Appraisal of Legal Remedies Available 

Ratable taking would provide the independent producer 
with an equitable share in the sale of whatever gas the mar¬ 
ket may be absorbing. It would consequently remove his 
complaint that gas is being drained from under his holdings 
without compensation by pipe-line interests controlling the 
market outlets and refusing to purchase. The State of 
Texas found that waste which was very largely eradicated 
under its ratable-taking law returned and continued when 
the law was held unconstitutional by a lower Federal court. 
If this principle of legislation, or that of unitized operation, 
is not ultimately put into effect the independent producer 
faces a situation where he must dispose of his property to 
buyers who have their own gas reserves to draw from and 
who in that process can also drain the gas from under inde¬ 
pendents’ acreage. 

If such legislation fails, the only way waste can be pre¬ 
vented is by direct legislative prohibition under the police 
povrer of the State. This would require a radical revision 
of the commonly accepted view that men have a legal and 
constitutional right to waste their own property unless in 
the process they directly injure their neighbors. 

The pipe-line companies have been leaders in advertis¬ 
ing the almost incredible amount of wastage and in urging 
its eradication by direct legislative enactment. It is ap¬ 
parent that their attitude is not wholly unselfish. While the 
gas would be thereby conserved, it would also extend the 
life of their own reserves and lengthen the period during 
which they may drain from under independent holdings. 
The situation is one in which it appears that the immediate 
financial benefits of [606] such legislation would go largely 
to the private interests which control the only available 
market outlets. 


However complete a remedy legislation for unitized op¬ 
eration, common purchasing, ratable taking, with an alter¬ 
native of contract carrier rights and duties may prove to 
be for the economic ills of the independent producer and the 
social evil of waste, it is clear that such laws would not 
touch the problem of the consumer in getting natural gas at 
a price commensurate with its own cost of production, 
transportation, and distribution, and of important sections 
getting it at all. The long-frustrated efforts of cities like 
Detroit and Indianapolis to obtain any natural gas, and of 
St. Louis to get straight natural gas, illustrate the plight 
of the consumer, notwithstanding wastage sufficient to sup¬ 
ply the present entire domestic and commercial needs of the 
country. State commissions cannot, either practically or 
legally, decide what cities shall be served with gas pro¬ 
duced in Texas or Kansas and transported into Illinois or 
Indiana. 
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CHAPTER XIII 

CONCLUSIONS AND RECOMMENDATIONS 

Introductory 

Senate Resolution 83, Seventieth Congress, first session, 
February 15, 1928 (as now extended under S. J. Res. 115, 
73d Cong., 2d sess., approved June 26, 1934), directed the 
Federal Trade Commission, among other things, to report 
to the Senate as to holding companies controlling electric 
and gas operating utilities and— 

particularly what legislation, if any, should be enacted 
by Congress to correct any abuses that may exist in 
the organization and operation of such holding com¬ 
panies. 

Pursuant thereto there was transmitted to the Senate, 
under date of January 28, 1935, as chapter XIV of part 
73-A, the Commission’s findings and recommendations as 
to the electric industry, which are not again discussed 
herein. Based on some of those recommendations legis¬ 
lation has alreadv been enacted. 

The facts developed in the natural-gas investigation have 
been fully set forth in the interim reports filed from month 
to month under mandate of the Senate resolution which 
include the very revealing testimony of many witnesses 
from the industry with first-hand information. Such facts 
have been epitomized in the 12 preceding chapters of this 
report. 

This concluding chapter states in summary form the 
Commission’s findings and conclusions on the facts, and 
suggests for the consideration of the Congress possible 
remedial measures to eliminate the practices and evils at 
variance with the public interest which have occurred or at 
present exist in the natural-gas and natural-gas pipe-line ! 



industry, including the various phases of conservation, 
production, lease, sale, transportation, resale, and dis¬ 
tribution. 

Facts and factors that have brought about the present 
status of the industry with its many and diverse problems 
have been inquired into quite fully and the results of these 
studies have been presented at hearings. In addition, 
opportunity was given for all parties interested in or con¬ 
cerned with any of the subjects, including independent 
producers, to present testimony and evidence. Invitation 
was also extended to the representatives of the groups of 
the industry who were present throughout these hearings 
and others to prepare and offer considered and constructive 
view’s as to possible remedies. Several availed themselves 
of the opportunity and their views have received considera¬ 
tion. 

Part 73-A, above referred to, dealt, as indicated, primari¬ 
ly, with the problems presented by the utility holding com¬ 
pany in the electric industry. That the summary report did 
not purport to cover in any exhaustive or final way the 
problems presented by the natural-gas and natural-gas 
pipe-line industry appears from the following language in 
chapter XIV thereof (pt. 73-A, p. 75) : 

The Commission in the course of the present inquiry 
has included a study of several of the most important 
companies engaged in the interstate transportation of 
natural gas by pipe lines and of companies engaged in 
the local distribu[608]tion thereof to the consumers. 
The study of the conditions of natural-gas production 
has not yet had, however, adequate attention. The 
Commission plans during the current calendar year to 
make a comprehensive investigation and study of all 
the aspects of the natural-gas industry from produc¬ 
tion to final consumption. At the conclusion of such 
investigation and study the Commission will submit 
such further conclusions and recommendations as it 
deems appropriate. 
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Summary and Conclusions 

As a result of the investigation of the natural-gas and 
pipe-line industry, the Commission is of the opinion that 
the problems presented, which are peculiar to this industry, 
may be stated briefly as follows: 

1. Conservation is the first problem that demands at¬ 
tention. Vast acreage is being drained and natural gas is 
being subjected to profligate and wanton waste and uneco¬ 
nomical uses. This has been estimated to amount to as 
much as a billion and a quarter cubic feet per day in one 
field. Witnesses having expert knowledge testified that 
this amount of daily waste is sufficient to supply the entire 
present needs of the domestic and commercial users of 
natural gas in the United States. 

Because of the nonstorable character of natural gas, and 
because of the number of baser uses to which it can be put, 
in which the percentage of recovery or the value of the prod¬ 
ucts is small, it may be that as to no other natural resource 
has such waste occurred and persisted as has existed and 
still continues as to natural gas. The continuance of such 
waste in indefensible. What such waste means is indicated 
by the testimony of competent witnesses before the Com¬ 
mission. According to such testimony, certain weiis and 
fields which, under the present wasteful and uneconomical 
practices, will be exhausted in about 10 or 11 years, would, 
with proper conservation and compelled economical use, 
last 50 years or more. These figures, of course, vary in 
different fields where different practices obtain. They are 
based upon the combined judgment of eminent geologists 
and are startling enough to bring home the need of im¬ 
mediate action in the most effective manner by the States, 
aided by whatever cooperation and assistance toward en¬ 
forcement can be granted by the Federal Government. 

Such a valuable nonreplaceable natural resource of gen¬ 
eral country-wide use or need should, in the public interest, 
be conserved and utilized to the highest economic and social 
advantage. 
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2. Many independent producers of natural gas are at 
the mercy of the present purchasing companies with pipe¬ 
line connections in their respective fields. Independent 
well owners, producers, or leaseholders should be assured 
the opportunity to sell gas under equitable, ratable taking 
at fair prices or to have it transported by pipe line at 
reasonable nondiscriminatory contract rates and delivered 
at a reasonable price at the city gateways without inter¬ 
mediate inter-system profits. 

3. The interstate movement of natural gas is unregu¬ 
lated, except to an insignificant and incidental extent where 
the States, in fixing retail rates, pass upon the city-gate 
rate, and thus deal with the properties and accounts of 
affiliated producing and transporting companies, under the 
decision of the Supreme Court of the United States in the 
case of Smith v. Illinois Bell Telephone Co. (282 U. S. 133 
(1930)) and related decisions. 

[609] The efforts of States to regulate rates where inter¬ 
state commerce is involved, however, are at best indirect, 
partial, and poorly founded because of their limited 
authority to ascertain facts and their lack of authority to 
regulate interstate commerce. 

Inasmuch as the markets for natural gas are largely at 
considerable distance and across several State lines from 
the gas fields, there is need for effective Federal regula¬ 
tion of this commerce to supplement the regulatory efforts 
of the States directed toward that part of the commerce 
that is intrastate. This will not duplicate or supplant the 
regulatory efforts of the States. 

4. Some municipalities, communities, and large indus- 
• tries adjacent to pipe lines not loaded to capacity are with¬ 
out natural gas which it would seem they might properly 
receive. A function of proper regulatory authority might 
well be the consideration of the possibility of requiring such 
service, where practicable, and the determination of rates 
and terms upon which it is given on the basis of fair and 
nondiscriminatory prices. 






Such regulatory action should take into consideration 
whether adequate producing and transmission capacities 
exist, backed by reserves for the future sufficient to 
warrant assumption of responsibility to serve such com¬ 
munities and industries, and also to serve fully other 
markets for the service of which pipe lines may have 
originally been built but in which the full volume of 
business has not been developed. 

All communities and industries within the capacity and 
reasonable distance of existing or future transmission 
facilities should be assured a natural-gas supply and re¬ 
ceive it at fair, nondiscriminatory prices. 

As one result of both conflicts and understandings among 
the dominant large interests in the industry and the acts of 
some or all of them, companies well provided with gas re¬ 
serves and with good markets, either actual or prospective, 
have been wrecked. This has occurred while large indus¬ 
trial centers and communities have been asking in vain for 
natural gas, and are still without it, while at the same time 
and as a result of the same forces and conduct, independent 
producers have been unable to market their gas. Drainage 
of the gas beneath such idle wells, without compensation, 
has occurred during such inability to market. This drain¬ 
age has been substantial, but in what amount the Commis¬ 
sion, with its limited time and force, has been unable even 
to approximate. 

5. The resolution requires that the Commission report 
whether the conditions and practices disclosed in the 
natural-gas industry tend to create a monopoly or consti¬ 
tute a violation of the antitrust laws. No adequate answer 
can be made to those questions unless both the law and the 
facts are considered. As a matter of fact, however, the 
ownership and control of the industry are very highly con¬ 
centrated, with four interrelated systems dominating some 
of the principal producing areas and the pipe lines leading 
therefrom to the main markets. Three of these are also 
in the electric utility field. 
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The degree of concentrated control of reserves and pro¬ 
duction varies greatly in different producing areas. It is 
most evident with respect to purchase of gas and transpor¬ 
tation, but is rapidly being extended to local monopolies of 
distribution. The keystone, however, is in control of the 
pipe lines. Only through pipe lines can [610] natural-gas 
producers and consumers deal with each other. With pipe 
lines in the hands of strong interests working in quite close 
harmony, those independent producers who desire to trans¬ 
port rather than process their output may be deprived of 
the consumer market. Both may be at the mercy of those 
who control the vital link of transportation. 

But the monopoly question has other important aspects. 
In the nature of things the production and distribution of 
manufactured gas was and is generally a local monopoly. 
In its physical functioning it has had little or no need to 
cross State lines. Being first in the field, however, it 
occupied a strategic position in that it controlled the 
largest public-utility markets and distributing facilities. 
The natural-gas industry, developing enormously within the 
last 8 or 9 years, often has had largely to find its public- 
utility market either in competition with manufactured-gas 
producers or through use of their established distributing 
facilities. If competition were to be the policy, the advan¬ 
tage lay largely with natural gas, which could be produced 
and delivered profitably at rates far below those estab¬ 
lished for manufactured gas, and on which rates had been 
erected the financial structure of the latter industry. A 
question in which the public is vitally interested is whether 
the growing concentration of producing, transporting, and 
marketing natural gas shall compete effectively with the 
local distributing monopolies of manufactured gas, or 
whether they shall all be permitted to be brought together 
under common private control. 

It is to be expected that the manufactured-gas industry 
will resist the competition of natural gas at lower rates be¬ 
cause of the threat to its present property, financial struc- 
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ture, and rate base. On the other hand, if the two combine, 
the result may he in the direction of preserving the obso¬ 
lescent property, financial structure, and rate base in the 
manufactured-gas industry to the detriment of consumers 
for the benefit of investors. Meanwhile, and partly as a 
consequence of these obstacles to lower rates and greatly 
increased consumption, natural gas, after the small gasoline 
content is extracted, is blown into the air in huge quantities 
because it has no market, the desire of communities for 
natural gas goes unheeded, and many producers are help¬ 
less to realize on their investment, while the gas is being 
drained from under them without compensation by competi¬ 
tors who have the necessary marketing facilities in the 
form of pipe lines, or access thereto, or by those who en¬ 
gage locally in those extensive, wasteful, and uneconomical 
processes which result in very small percentages of re¬ 
covery. 

From a strictly factual standpoint the Commission must 
report that the holding company has been the device or 
vehicle which has largely facilitated the development of 
these monopolistic conditions. 

The Department of Justice has pending in the courts a 
suit which challenges, under the Sherman antitrust law and 
the Clayton Act, the legality of a stock acquisition by which 
the largest independent pipe-line system was taken over 
by one of the four dominant interests. Private triple 
damage suits under the Sherman law are also pending 
against several of these interests, alleging a conspiracy to 
wreck that independent system so that it might be acquired 
by them. 

In the Commission’s report on holding companies in the 
electrical utility industry (pt. 73-A) it was pointed out that 
it is an easy confusion of thought which assumes that be¬ 
cause local monopoly may be [611] desirable in the public 
interest to prevent duplication of physical facilities a sec¬ 
tional monopoly is also desirable through holding company 
domination. Since even local monopolies concededly re- 
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quire regulation, it would seem unthinkable that greater 
monopolies enjoying the privileges of interstate commerce 
should be permitted to continue unrestrained by Federal 
regulation. 

These, basically, are the problems presented by the 
natural-gas and natural-gas pipe-line industry. Because 
of the importance of natural gas as a national resource, the 
serious extent to which its supply is being depleted 
through uneconomical consumption and waste, the fact that 
a great part of the natural gas produced in the United 
States travels across many State boundaries, the apparent 
inability of the States unaided to meet the requirements of 
the situation presented, the serious abuses which have 
arisen in the industry by reason of the absence of regula¬ 
tion of interstate gas pipe-line companies, and the insistent 
and well-founded demands of communities, some even 
located in or near the producing area or reasonably ad¬ 
jacent to existing lines, not loaded to capacity, for the bene¬ 
fits of natural gas for their industries and for the general 
consuming public, the situation presents a strong claim for 
such remedial aid on the part of the Federal Government 
as may lawfully be granted. 

Any proposed Federal legislation should be premised, 
in part at least, on the fact that natural gas is a valuable, 
but limited, natural resource in Nation-wide demand, which 
is produced only in certain States and limited areas, and 
the conservation, production, transportation, and distribu¬ 
tion of which, therefore, under proper control and regula¬ 
tion, are matters charged with high national public interest. 

Indications of the Need of Federal Regulation 

Evidence of the importance of Federal regulation of the 
natural-gas industry is found in the following considera¬ 
tions : 

Nearly 40 per cent of all natural gas handled by all com¬ 
panies transporting and distributing natural gas is trans¬ 
ported across State lines in interstate commerce. Cali- 



fornia is the only State in which large production is not 
accompanied by interstate movement. 

Natural gas is already available for distribution in 34 
States. Interstate movement of the supply of natural gas 
is important in all but 1 or 2 of these 34 States. 

There are about 7,000,000 consumers of natural gas, the 
vast majority in number being classed as domestic, com¬ 
mercial, and small industrial consumers, service to whom is 
of a public-utility character, with the consequent obliga¬ 
tion on the part of purveyors to provide an adequate, de¬ 
pendable, and safe service at reasonable rates. 

Twenty-two holding company groups are engaged in in¬ 
terstate transportation of natural gas. 

In 1934 eight holding company groups controlled about 
one-fourth of the supply of natural gas, and they controlled 
approximately four-fifths of all natural gas moved in inter¬ 
state commerce. 

The protection of investors from exploitation has be¬ 
come important, since the natural-gas industry, largely en¬ 
gaged in the wholesale and retail distribution of natural 
gas, has an estimated capital investment of about 2% 
billion dollars. 

[612] The problem of a fair selling price for natural gas 
when distributed to the general public, if that price is to 
be determined by a fair return on the investments involved 
above necessary operating expenses, taxes, and fair 
allowances for depreciation, etc., is, in very many com¬ 
munities, much concerned with the fair charges for 
natural gas transported interstate and delivered to intra¬ 
state operations for local distribution. State and other 
local authorities have no power to fix rates for such inter¬ 
state service. The city gate rates for natural gas, however, 
are often the critical element in regulation of local rates. 

Discussion of Remedies 

The problems are not simple of solution. Under our dual 
form of government practical and legal difficulties arise, 
which the following statement brings out: 





Natural gas starts with the mining of a fugitive, unstable, 
non-storable commodity which is a wasting, nonreplaceable 
natural asset recovered in limited areas, quite generally at 
considerable distance from the actual and potential con¬ 
suming markets. The demands and needs are practically 
country-wide. The situation often ends after interstate 
transportation through pipe lines, none of which holds it¬ 
self out as a common carrier or public utility, regulatable 
as such. The plea of interference with interstate commerce 
generally is advanced by the interstate pipe-line companies 
as a defense against their regulation as public utilities by 
the several States. 

Gas and pipe-line companies have asserted in some in¬ 
stances that they are solely within State jurisdiction and in 
other instances that they are so engaged in interstate com¬ 
merce as to be entirely beyond State jurisdiction, which¬ 
ever the exigencies of the particular case might seem to 
demand. There is a jurisdiction, either State or National, 
which covers the entire country. Federal jurisdiction plus 
the jurisdiction of the several States should be so utilized 
and coordinated as to produce effective regulation and the 
termination of existing abuses and leave no unregulated 
twilight zone. Otherwise our system fails in a very crucial 
situation. 

In the nature of things conservation of the supply of 
natural gas is primarily a thing of national concern, but 
under our constitutional system its legislative accomplish¬ 
ment is largely for the several States unless the Federal 
taxing power, or the power to enact measures for the 
common defense, can be invoked. Conservation concerns 
production rather than commerce. Appendix L-l to this 
report describes what the States have done. 

One field of cooperative effort that might be further ex¬ 
plored by the States in this connection is their constitu¬ 
tional power, with the consent of the Congress, to enter 
into compacts with each other (United States Constitution, 
art. I, sec. 10, par. 3). In this way States embarking upon 




a conservation program conid assnre themselves that they 
will not jeopardize their interests in favor of States that 
have no such program. A movement has started looking 
to the application of this method to minimize the waste of 
natural gas along the lines of a proposed and partially 
wrought-out oil compact. 

One thing, however, the States cannot do—they cannot 
limit the transmission of gas beyond their borders in inter¬ 
state and foreign commerce. This being true, there should 
be Federal power to act [613] in the premises. Federal 
legislation prohibiting the transportation in interstate or 
foreign commerce of natural gas produced or released from 
storage in excess of the State’s quota or produced in viola¬ 
tion of other State conservation laws and regulations, 
therefore, might be considered. 

In this effort to effect conservation of natural gas by 
compacts between the States, coupled with a Federal pro¬ 
hibition of the introduction into the channels of interstate 
or foreign commerce of gas produced in any State in viola¬ 
tion of State laws and regulations, it would seem essential 
that some Federal agency be empowered to investigate the 
supply of and demand for natural gas throughout the 
country, to keep such information current, and to advise 
and recommend to State regulatory boards regarding the 
proper amount to be fixed by them from time to time as the 
several State quotas. This would protect the States estab¬ 
lishing effective conservation programs. 

Similarly, States might, by the utilization of compacts 
approved by the Congress, provide that all pipe-line com¬ 
panies which purchase gas in a field shall purchase ratably 
from all producers in the field. In other words, every such 
purchaser of gas might be required to be a common pur¬ 
chaser, gas produced from his own acreage and other 
equitable factors to be considered in arriving at the prora¬ 
tion of production among the various interests, or in each 
of such fields it might be arranged that the operation of 
all gas-producing properties and proven acreage should be 




conducted under one management (unitized) with direct 
payment for gas, or a distribution of the net earnings of 
such operation, under public regulation and supervision, 
on a pro rata basis, due allowance having been made for 
equitable factors in determining the prorating. There 
might also be a prohibition of the introduction into inter¬ 
state or foreign commerce of gas produced otherwise than 
in compliance with such laws. The validity of such laws 
has not been adjudicated by the United States Supreme 
Court. 

In connection with any State legislation to be enacted 
affecting pipe lines, it is respectfully suggested that the 
States consider the conditions that may be imposed in re¬ 
turn and consideration for any grant of the power of 
eminent domain. Eminent domain is a sovereign power, 
to be exercised against individual rights only for the 
general good, and certainly affords one method of imposing 
such reasonable conditions as may be desirable in the 
public interest, as a consideration for such grant, upon 
any person or corporation to whom such portion of a 
sovereign right is granted, including either an agreement 
to assume the rights and obligations of a common pur¬ 
chaser, a contract carrier, or public utility, or all such 
obligations. It is recalled that many of the pipe-line com¬ 
panies have avoided relying on eminent domain by the ex¬ 
pedient of purchase or lease of right-of-way. 

Likewise by appropriate legislation the States might re¬ 
quire certificates of convenience and necessity for the con¬ 
struction of pipe lines conditioned upon the acceptance of 
whatever obligations are desired regarding purchase or 
carriage of gas. The Federal Government might also re¬ 
quire similiar certificates for the crossing of its public 
domain and perhaps of State boundaries conditioned upon 
acceptance of similar obligations. 

The interstate pipe-line companies, which form the great 
part of the natural-gas pipe-line industry, are at present 
virtually free from [614] regulation—certainly free from 


67 


effective regulation. The movement of gas in interstate 
commerce cannot be regulated by the States {West, 
Attorney General of Oklahoma, v. Kansas Natural Gas Co., 
221 U. S. 229 (1911)), and has not been regulated by the 
Congress. There is no Federal law on the subject. 1 

It is true that under the decision of the Supreme Court 
in Smith v. Illinois Bell Telephone Co., supra, the States 
have a limited power, in connection-with the fixing of retail 
rates of natural-gas distribution companies, to take into 
account the property and earnings of affiliated producing 
• and pipe-line companies. But many States have no regula¬ 
tory bodies fixing retail or other rates of natural-gas com¬ 
panies. 2 Even those States which do impose such regula¬ 
tions can deal only with affiliated members of a system of 
natural-gas production, transmission, and supply and then 
to a limited extent. And in that restricted field it is 
obvious that difficulties will be, and often are, encountered 
by a State commission in obtaining access to the books and 
records of foreign and nonresident affiliates of the system, 
and especially in seeking to learn of the system as a whole, 
which complete knowledge often becomes essential to any 
accurate determination. The need for Federal regulation 
of the activities and operations of such interstate pipe-line 
companies appears too evident to require further discus¬ 
sion. Where the State is not actually regulating rates, 
such Federal law apparently might even include a regula¬ 
tion of retail rates of interstate distributing companies, 

1 The result of such absence of any regulation of pipe-line transportation 
companies and their control of the purchasing situation as compared to the 
partially regulated distribution is clearly indicated by the conclusion of fact 
from the comparative figures stated in sec 2, ch. IX, supra, as follows: ‘ ‘ All 
of the groups engaged to any extent in the distribution of gas realized 
correspondingly less profit than the others engaged only in production and 
transmission. ’ ’ 

The figures in ch. IX show that, for 17 companies of the latter class, the 
percentage return on investment was practically twice that for 23 distribution 
companies both for the year 1930 and the year 1934. In fairness, it should 
be stated that neither percentage is large, but they are both for depression 
years, and in part, at least, of a developmental period. 

2 Appendix Lp2 and eh. XU. 
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under the doctrine announced in Pewnsylvama Gas Co. v. 
P.S.C. (252 U. S. 23 (1920)). 

Wholesale rates for gas delivered in interstate commerce 
should be regulated in all cases, as the States are without 
power to fix them (Public Utilities Commission v. Attle¬ 
boro Steam & Electric Co., 273 U. S. 83 (1927)). Security 
issues and accounts of companies owning and controlling 
interstate pipe lines should be regulated, because of the 
intimate relation these matters bear to rates, and the in¬ 
terest which the public has in their effective control. The 
beginning of operation and extension of lines in interstate 
commerce should also be subjected to supervision, as well 
as the abandonment of operations. Further, there should 
be control of intercorporate relations, including the sale of 
the property or stock of an interstate pipe-line company to 
another corporation of any character. 

Such regulation should be effective but impose no undue 
restrictions on the industry. It should not invade the realm 
of management. It should make possible the protection of 
the public interest in a field surrendered too long to the un¬ 
restricted play of economic and other forces and to a few 
large interests that are already dominant in the field. 

[615] The administrative agency to effectuate these 
policies should be empowered, insofar as may lawfully be 
done, to order the extension of service of interstate pipe 
lines to communities desiring natural gas which can be 
reasonably supplied by such available pipe lines transport¬ 
ing gas for public consumption, or by reasonable exten¬ 
sions thereof, without the undue disturbance of existing 
service, requirements or those reasonably to be anticipated. 
Thus, a genuine public need for the use of a natural re¬ 
source would be supplied and the legitimate demand of con¬ 
suming centers satisfied. 

One method to which consideration might be given for 
enforcing the assumption of the duties of public-utility 
service by pipe-line companies not at present dedicating 
themselves to the service of the public would be to require 


Federal incorporation or licensing of all pipe-line com¬ 
panies engaged in interstate or foreign commerce in this 
natural resource, subject to a restrictive requirement that 
such duties be assumed. 3 

It should be borne in mind that the problems presented 
by the natural-gas industry, while being in some respects 
similar to those of the electric industry, have some funda¬ 
mental differences, and, indeed, they are different from 
those in any other utility industry. Natural gas must be 
used practically as soon as produced. Therefore, the 
public concern is that it be produced only as needed, but 
that it be produced and delivered when needed, and then 
that it be used to the highest economic and social advan¬ 
tage. There are no precise parallels in the utility fields for 
such a situation. 

Specific Evils Existing in the Natural-Gas Industry 

The foregoing discussion summarizes briefly some of the 
many conclusions warranted by the Commission’s study of 
the natural-gas industry. From among the many conditions 
affecting the industry, the following may be set out as 
some of the positive evils that have been found, the cor¬ 
rection or prevention of which would, in many instances, 
require extension of regulatory authority over the natural- 
gas industry. 

(1) A great waste of natural gas in production. 

(2) Excessive cost of natural-gas production through 
extravagant competition in drilling wells. 

(3) Unregulated monopolistic control of certain natural- 
gas production areas. 

(4) Unregulated control of pipe-line transmission and 
of wholesale distribution. 

(5) Discrimination in some instances in field purchases 
of natural gas, and refusals to purchase from independent 
producers. 

3 The proposals for and history of Federal incorporation and licensing is 
given in pt. 69-A of the Commission’s reports. There is a discussion of these 
legislative expedients in pt. 73-A, at p. 73, et seq. 
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(6) Unregulated competition in building natural gas 
pipe lines to markets. 

(7) Costly struggles between rival natural-gas interests 
to conquer or defend territories of distribution. 

(8) Excessive and inequitable variations in city gate 
rates for natural gas among different localities. 

(9) Pyramiding investments in natural-gas enterprises 
through holding companies, with attendant evils. 

[616] (10) Excessive profits in many natural-gas sales be¬ 
tween affiliated companies. 

(11) Inflation of assets and stock watering of certain 
natural-gas companies. 

(12) Misrepresentation of financial condition, invest¬ 
ment, earnings, etc., of some natural-gas operating and 
holding companies. 

(13) Reckless financing and stock manipulation by cer¬ 
tain natural-gas holding companies. 

(14) Exploiting subsidiary natural-gas companies 
through fees for construction, management, promotion, etc. 

(15) Exaction of excessive bonuses or commissions by 
investment bankers in connection with financial trans¬ 
actions with natural-gas companies in certain instances. 

(16) Exaction of excessive fees and bonuses or commis¬ 
sions by officials of certain companies in connection with 
sales and construction of properties. 

Besides these specific evils, various others might be men¬ 
tioned, which generally are of less importance. 

Summary Statement of Recommendations 

The Federal Trade Commission respectfully recom¬ 
mends consideration of legislation and regulation as to 
natural gas and natural gas pipe lines, summarized as 
follows: 

1. COtis erration, and termination of gas wastage. — The 
Commission recommends that natural gas producing States 
enter into compacts with each other, subject to Congres- 



sional approval, providing for the enactment of State con¬ 
servation laws, with State boards determining the amount 
and respective quotas of gas to be produced and other fair 
and equitable measures for conserving the natural gas 
supply, having due regard for actual primary needs; 
recommendations as to amounts to be produced to be made 
to those State boards by some Federal agency invested by 
the Congress with full and continuous investigatory 
powers as to basic and all underlying and equitable condi¬ 
tions. Introduction into interstate commerce of gas pro¬ 
duced in excess of the recommended State quotas, or in 
violation of State regulations, should be prohibited, with 
enforcement provisions similar to those imposed by the 
Congress as to petroleum. 

2. Independent producers .—State compacts and State 
laws for “unitized” operation in each field, with fair and 
equitable prorating of payments for gas or of distribution 
of net earnings, or State common purchaser or equitable 
ratable taking laws, provided, that subject to the approval 
of public authority, the parties may contract for gas trans¬ 
portation. The Commission suggests these may be em¬ 
bodied in State legislation reinforced by a Federal statute 
prohibiting the introduction of gas into interstate com¬ 
merce in violation of such State acts. 

3. Regulation of interstate gas pipe line companies .—A 
Federal regulatory law should be enacted applicable to 
interstate natural gas pipe lines which transport gas for 
ultimate sale to and use by the public, regulating contracts 
for purchase of gas to be transported interstate, 4 or 
regulating rates for carriage or city gate rates at the end 
[617] of such transportation, or all of these. Security 
issues, accounts, beginning and abandonment of operations, 
and intercorporate relations of companies owning or con¬ 
trolling gas-pipe lines should also be regulated. Retail 


4 U. S. v. Knight, 156 U. S. 1,13; XT• S. v. Addyston, 175 U. S. 211, 239. 
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rates for gas transported and delivered in interstate com¬ 
merce, if federally regulated at all, should be regulated 
only where they are not regulated by the State in which 
the gas is distributed to the public. 

4. Municipalities without gas. —The Federal agency em¬ 
powered to administer the Federal legislation recom¬ 
mended in the foregoing sections should also be em¬ 
powered, insofar as may lawfully be done, to order all 
reasonable extensions of service to communities desiring 
natural gas which can be supplied (at least from existing 
facilities not loaded to capacity) by companies which trans¬ 
port gas for public consumption, without undue dis¬ 
turbance of existing service requirements, or those 
reasonably to be anticipated. 

5. Divorcement of gas and electrical utilities. —Because 
of the fact that gas and electricity are increasingly com¬ 
petitive, and in many communities are the two chief sources 
of power and light, and because 3 of the 4 dominant in¬ 
terests in natural gas and gas pipe lines also are in the 
electrical-utility field, it seems obvious that such double 
control presents a problem meriting serious consideration. 
The Commission therefore recommends that, with proper 
limitations as to time and place, divorcement of the two be 
made compulsory. 

6. Banking control of utilities. —Another matter not 
peculiar to the gas utilities requires mention. This is the 
question of control of utilities by bankers. In the various 
reorganizations that are taking place and that seem in¬ 
evitable, this question may well become acute. 

Clearly, management of utilities is not a banking func¬ 
tion. The Commission recommends Federal and State 
legislation which shall restrict banks to investment in, and 
shall forbid their control and management of, utilities. 

7. The Commission renews its recommendations hereto¬ 
fore made in 73-A (pp. 61-76) so far as they apply to the 
natural-gas pipe-line industry, and insofar as they have 
not been covered by legislation since enacted. The Com- 
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mission particularly invites attention to its previous recom¬ 
mendations (a) for a plain and clear prohibitive statute 
outlawing practices which should not be permitted to exist, 
and (b) as to the use of the Federal taxing power. 

By direction of the Commission. 

Edwin L. Davis, Chairman. 

December 31, 1935. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervener, Phillips Petroleum Com¬ 
pany, the questions presented are: 

1. Whether this Court should set aside the determina¬ 
tion of the Federal Power Commission that, on the record 
as a whole, Phillips’ natural gas operations are a part of 
or incidents of or activity related to production or gather¬ 
ing and hence are not subject to regulation under the Nat¬ 
ural Gas Act. 


2. Whether this Court should set aside the determination 
of the Federal Power Commission that, in any event, on the 
record as a whole, regulation by the Federal Power Com¬ 
mission of the transactions involved here would be incon¬ 
sistent or a substantial interference with state regulatory 
functions and hence the jurisdiction of the Federal Power 
Commission does not attach. 
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Foe the District of Columbia Circuit 


Nos. 11247, 11241, 11242, 11245, 11252 


State of Wisconsin and Public Service Commission of 

Wisconsin, et al., Petitioners, 

v. 

Federal Power Commission, Respondent, 
Phillips Petroleum Company, et al., Interveners. 


Review of an Order of the Federal Power Co mmis sion. 


BRIEF FOR INTERVENER, PHILLIPS PETROLEUM 

COMPANY 


COUNTER-STATEMENT OF THE CASE. 

These are five separate petitions brought, pursuant to 
Section 19(b) of the Natural Gas Act, to review an order 
of the Federal Power Commission. The five petitions were 
consolidated for the purposes of hearing by order of this 
Court dated February 5, 1952. The motion of Phillips 
Petroleum Company (hereinafter called “Phillips”) for 
leave to intervene in support of the Commission’s order 





2 


was granted by this Court on February 9, 1952. 1 The 
State of New Mexico was also given leave to intervene by 
an order dated March 3, 1952, and the States of Oklahoma 
and Texas by orders dated May 12,1952. 

The order sought to be reviewed was made in a proceed¬ 
ing instituted by the Federal Power Commission by an 
order dated October 28, 1948, (Dkt. No. G-1148) directing 
that an investigation be held to determine (1) whether 
Phillips was a “natural-gas company” within the meaning 
of the Natural Gas Act and if so, (2) whether any of its 
rates subject to the jurisdiction of the Commission were un¬ 
just or unreasonable. Upon motion by Phillips the Com¬ 
mission ordered the evidence limited to the first question 
(R. 7-8, 10754). 

Hearings were held before an Examiner in Bartlesville, 
Oklahoma, from April 3,1951, to May 23,1951. Interveners 
in the proceedings before the Commission included the pro¬ 
ducing States of New Mexico, Oklahoma, Texas, Kansas, 
Arkansas, Louisiana and Mississippi, and the consumer 
State of Michigan, as well as the five petitioners in these 
proceedings (R. 10821-10822). The record presented to 
the Commission consisted of almost 11,000 pages, includ¬ 
ing 5,853 pages of testimony and almost 4,000 pages of ex¬ 
hibits. 

Upon that record, the question of Phillips ’ status under 
the Natural Gas Act depended on the facts surrounding its 
sales of natural gas to five interstate pipe line companies 
reporting to the Federal Power Commission as natural gas 
companies (R. 10825): Michigan-Wisconsin Pipe Line Com¬ 
pany (Michigan-Wisconsin) (R. 10826-10830), Panhandle 
Eastern Pipe Line Company (Panhandle) (R. 10830-10834), 
Independent Natural Gas Company (Independent) (R. 
10834-10837), El Paso Natural Gas Company (El Paso) 
(R. 10838-10844), and Cities Service Gas Company (Cities 
Service) (R. 10844-10845). Pursuant to the Commission’s 

l Phillips ’ petition for leave to intervene is printed as Appendix A to this 
brief. 
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order limiting the issue, evidence not relevant to the juris¬ 
dictional question, but bearing solely on the question of 
rates, was excluded by the Examiner (R. 8,10754). 

The evidence in the hearings related primarily to two 
matters: (1) whether on the facts Phillips’ sales to the five 
interstate pipe line companies were a part of or incidents 
of or activities related to the business of production or 
gathering, and (2) whether in fact regulation of these sales 
by the Federal Power Commission would be inconsistent 
with or conflict with regulation by the three producing 
States involved. New Mexico, Oklahoma and Texas. 

The Commission found, on the record as a whole, that 
Phillips’ movement and processing of gas and its sales all 
were a part of or incidents of or activities related to its 
gathering business within the meaning of the production 
or gathering exemption of Section 1(b) of the Natural 
Gas Act (R. 10889). 2 It also found that rate regulation 
by the Federal Power Commission would be inconsistent 
with or would substantially interfere with State regulation 
by New Mexico, Oklahoma and Texas (R. 10881-10883). 3 
For each of these reasons separately, and in view of the 
legislative history of the Act (R. 10847-10855), the Com¬ 
mission’s own prior administrative interpretations (R. 
10855-10863) and the relevant court decisions (R. 10864- 
10875), the Commission found that Phillips was not a 
“natural-gas company” within the meaning of the Act (R. 
10889). It therefore ordered that the proceeding be ter¬ 
minated (Id.). Commissioner Draper concurred on the 
grounds of the second reason alone (R. 10890-10891), and 
Commissioner Buchanan dissented (R. 10892 et seq .). 


a The evidence supporting the Commission’s finding on this point is dis¬ 
cussed at pp 8-24, infra. 

s The evidence supporting the Commission’s finding on this point is dis¬ 
cussed at pp. 54-73, infra. 
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STATUTE INVOLVED 

The statute involved is the Natural Gas Act (Act of 
June 21, 1938, ch. 556, 52 Stat. 821, as amended by Act of 
February 7, 1942, ch. 49, 56 Stat. 83, and Act of July 25, 
1947, ch. 333, 61 Stat. 459,15 U.S.C. §§ 717, et seq.). Rele¬ 
vant portions of the Act are printed as Appendix B to this 
brief. 


SUMMARY OF ARGUMENT. 

L 

Section 1(b) of the Natural Gas Act provides that the 
Act “shall not apply * * * to the production or gathering 
of natural gas”. The Federal Power Commission, after 
a full hearing, found, on the facts, that Phillips T operations 
are a part of or incidents of or activity related to produc¬ 
tion and gathering and hence are not subject to regula¬ 
tion. The Commission relied upon evidence of P h i ll ips’ 
physical operations, evidence showing the economic inter¬ 
relationship between producing, collecting, processing 
and selling gas and evidence of the difference between 
the economic function performed by Phillips and the eco¬ 
nomic function performed by interstate transmission com¬ 
panies to whom Phillips sells. Nowhere in petitioners’ 
briefs do they assert that the Commission’s findings are 
not supported by substantial evidence. The Commis¬ 
sion properly evaluated the evidence and its findings are 
fully supported by the facts. The Commission’s deter¬ 
mination in this case was an exercise of its informed judg¬ 
ment and special competence. Its determination is the type 
of finding that the courts will not disturb if it is supported 
by substantial evidence. Gray v. Powell, 314 TJ.S. 402 
(1941); United States v. Wabash R. Co., 321 TJ.S. 403 
(1944). 
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IL 

Petitioners * contention that the Commission has author¬ 
ity to regulate sales of gas made in interstate commerce * 
for resale by independent producers or gatherers 'would 
subject to federal regulation thousands of producers and 
gatherers not now subject to the Commission's regulation 
and would involve the regulation of sales at the wellhead. 
Such a novel and broad extension of federal regulatory 
authority would be in direct conflict with the legislative 
history of the Natural Gas Act, with the structure of the 
Act and with 12 years of consistent interpretation by the 
Commission. 

Congress intended to limit the extension of federal regu¬ 
lation to interstate transmission companies engaged in the 
business of transporting gas all or part of the way to 
local distributors—a business which the Supreme Court 
had held that the states were powerless to regulate. There 
was no suggestion in the legislative history that the states 
lacked constitutional authority to regulate the activities 
of independent producers or gatherers. Moreover, the 
legislative history clearly establishes that Congress did not 
intend to regulate the prices charged by independent pro¬ 
ducers and gatherers. 

The Congressional intent was to pass an Act containing 
“nothing novel in its provisions” but simply providing 
“for regulation along recognized and more or less stan¬ 
dardized lines.” H. Rep. 709, 75th Cong., 1st Sess. (1937). 
The provisions of the Natural Gas Act are not calculated 
to meet any of the many unique legal and economic prob¬ 
lems which would be involved in the federal regulation of 
field prices charged by independent producers and gath¬ 
erers. Rather, these provisions underscore the Congres¬ 
sional intent to limit regulation to public utility companies 
engaged in the interstate transportation of natural gas. 

The Congressional intention to exclude from jurisdiction 
sales like those of Phillips is reflected in the jurisdictional 
test established by the Commission in Columbian Fuel 
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Corp., 2 F.P.C. 200 (1940), and Billings Gas Co., 2 F.P.C. 
288 (1940). This test has been consistently applied by the 
Commission over the 12 years of its administration of the 
Natural Gas Act, was fairly and thoughtfully applied in 
this case and is entitled to great weight in this Court. Com¬ 
pare Federal Power Commission v. Panhandle Eastern 
Pipe Line Co., 337 U.S. 498 (1949). 


m. 

The decisions relied upon by petitioners do not support 
their interpretation of the statute or their attack on the 
Commission’s determination. On the contrary, Interstate 
Natural Gas Co. v. Federal Power Commission, 331 U. S. 
682 (1947), shows that in appropriate circumstances sales 
for resale in interstate commerce are excluded from regu¬ 
lation under the language of Section 1(b); it follows that 
petitioners’ argument that all such sales as a matter of law 
are subject to regulation must be rejected. 

Nor have the courts held, as petitioners assert, that all 
sales made for resale in interstate commerce are subject 
to regulation unless it can be shown that federal regulation 
wonld conflict with state power. Sales for resale made in 
interstate commerce by an independent producer or gath¬ 
erer are immune from regulation if made as part of or as 
an incident to production or gathering irrespective of any 
question of conflict with state regulatory functions. The 
decision in the Interstate case does not support petitioners’ 
argument to the contrary. The sales in that case were not 
made as a part of or as an incident of production and gath¬ 
ering. Furthermore, the sales there were made by a nat¬ 
ural gas company which was otherwise subject to regula¬ 
tion under the Act. 


IV. 

When Congress enacted the Natural Gas Act the so-called 
“gap” in regulatory authority which it intended to close 
was one that existed with respect to sales by the public 
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utility companies which operated interstate transmission 
lines; it was not a gap conceived or defined in terms of the 
activities of independent producers or gatherers who had 
never been regarded as public utilities. 

In any event, the states had in 1938, and now have, the 
power under the Constitution to regulate field prices of 
natural gas. South Carolina State Highway Department, 
v. Barnwell Brothers, Inc., 303 U. S. 177 (1938); Milk 
Control Board v. Eisenberg Farm Products, 306 U. S. 
346 (1939); Cities Service Gas Co. v. Peerless Oil & Gas 
Co., 340 U. S. 179 (1950). Moreover, if there were any 
question about the power to regulate field prices of nat¬ 
ural gas in the absence of federal action. Congress can 
lawfully confirm state power to regulate such sales as it 
has done in the Natural Gas Act. Federal Power Commis¬ 
sion v. Panhandle Eastern Pipe Line Co., 337 U. S. 498 
(1949). 


V. 

Since regulation by the Commission of Phillips * sales 
■would be inconsistent or a substantial interference with the 
exercise by the states of their regulatory functions, there 
is, as the Commission found, an entirely separate barrier 
to regulation by the Commission. The affected states have 
protested vigorously against the possible assertion of 
federal jurisdiction because price has a direct and imme¬ 
diate effect on conservation and regulation by the Commis¬ 
sion of sales like those of Phillips would necessarily impair 
state conservation functions. This is true not only with 
respect to the impact of federal rate regulation on state 
price regulation and policy but is also true with respect 
to state regulatory measures that do not operate directly 
on prices but which would be adversely affected by federal 
regulation of field prices. The Commission’s determina¬ 
tion on this question is an exercise of its informed judg¬ 
ment, is supported by substantial evidence and should not 
be set aside. 
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I PHILLIPS’ SALES AND TRANSPORTATION ARE A 
PART OF OR ARE INCIDENTS OF OR ACTIVITY 
RELATED TO PRODUCTION AND GATHERING. 


A. The Commission Found, on the Basis of Substantial Evi¬ 
dence in the Record as a Whole, that Phillips 1 Opera¬ 
tions are a Part of or Incidents of or Activity Related 
to Production and Gathering. 

The Commission found (R. 10878): 

‘ ‘ The facts of this case convince us that we have no 
jurisdiction over Phillips.” (Italics supplied) 


The Commission further and more specifically found (R. 
10889): 

“(2) Phillips’ movement of gas in interstate com¬ 
merce and its sales thereof for resale in interstate com¬ 
merce, together with its processing operations, all con¬ 
stitute a part of its gathering business, or they are in¬ 
cidents of or activity related to such business, so that 
such movement, processing and sales come within the 
exemption of production and gathering in Section 1(b) 
of the Act.” V | 

These ultimate findings constitute the expert judgment 
of the Commission based on the underlying facts which are 
contained in the almost 11,000 pages of the record. These 
ultimate findings, and the subsidiary findings on which they 
rest, are fully supported by substantial evidence in the rec¬ 
ord as a whole. 


1. Phillips * operations in general. 

Phillips is primarily an oil company which also engages 
in the production and gathering of natural gas (R. 7284- 
7287). Unlike the various natural gas companies which 
have networks of transmission lines to consumer markets 
but which also produce gas, Phillips’ gas operations are 
limited to production and gathering. It does not perform 
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the primary function of a natural gas company—the trans¬ 
portation of gas from the field to consumer markets ( e.g . 
R. 3661-3663). 

For the year 1949, Phillips’ gross operating revenues 
were divided as follows: refined petroleum products 48.9%, 
crude oil 24.3%, natural gas liquids 6.7%, others 15.9%, 
and natural gas only 4.2% (R. 7277-7278, 10823). In 1950 
alone, Phillips expended $30,300,000 in exploration, includ¬ 
ing leasehold additions, to carry on these oil and gas opera¬ 
tions (R. 8909-8910). Included in these exploratory ex¬ 
penditures were large sums (Id.) for drilling exploratory 
wells, of which some 75 per cent in the past ten years were 
dry (R. 7950). 4 

In 1948, 494 million Mcf., and in 1949, 465 million Mcf. 
of natural gas were processed in plants in which Phillips 
had an interest. In the same years, the Company extracted 
603,000,000 gallons and 617,000,000 gallons, respectively, of 
liquid hydrocarbons from the volumes of natural gas pro¬ 
cessed (R. 7280-7281). Natural gas liquids, as well as nat¬ 
ural gas prepared for delivery to pipe line companies for 
transportation for consumer use, are products of every 
plant operated by Phillips which is involved in this case 
(R. 5078-5079, 9489, 9519, 9549, 9579, 9609, 9653, 9698, 9731, 
9761). 

A large portion of the natural gas sold by Phillips is 
casinghead gas, or gas produced from wells in conjunction 
with oil (e.g. R. 9489, 9519, 9549, 9579, 9653, 9698). The oil 
cannot be produced without the gas, which must thereafter 
be collected and readied for market, or consumed in the 
field, or flared or otherwise wasted (R. 540 et seq., 2157, 
3596-3600, 3696-3697, 3747-3748, 3861-3864, 4054-4055, 4180). 


* B. 2812, 4331-4341 (This material is contained in an offer of proof.). 
The difference between Phillips and the natural gas companies—the type of 
company to which P hillip s sells—is illustrated by a comparison of their 
expenditures in exploration for new oil and gas reserves. In 1949, the total 
exploration expenditures of all 35 natural gas companies operating in the 
southwest amounted to $3,980,000. In the same year, Phillips alone spent 
$24,700,000 in exploration for new oil and gas reserves (R. 8909-8912; this 
material is also contained in an offer of proof). 
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Phillips therefore operates extensive gas gathering sys¬ 
tems. These systems generally collect casinghead and dry 
gas from wells of Phillips and other producers, move the 
gas through a network of converging pipe lines, finally com¬ 
mingle the gas thus collected at processing plants, and there 
process it and deliver all or part of the residue to the pur¬ 
chasing transportation companies (R. 10879). Every one 
of these gathering lines and plants is physically situated 
within the gas fields (R. 7951). The Commission found 
this business, as a whole, to be gathering (R. 10878- 
10879,10889), and its finding is fully supported by the rec¬ 
ord (Murray: R. 3661, 3855-3859; Baumel: R. 4261-4263; 
Etchieson: R. 170, 317-319, 325-326, 943; Paris: R. 1103- 
1104; Markley: R. 1219, 1463-1466, 1487-1488, 1564, 1568- 
1569; Rippel: R. 1979-1982, 1990-1993, 2038; Bunn: R. 
3095-3096, 3146-3147, 3257-3268, 5098, 5211-5214, 5269-5279, 
5283-5284, 5288-5291, 5322). 

The interrelated nature of Phillips’ oil and gas opera¬ 
tions was important to this factual determination. With re¬ 
gard to Phillips’ processing operations, the Commission 
found (R. 10878): 

“The production and gathering of gas do not con¬ 
stitute an end in itself, but a means to an end. Ex¬ 
cepting use by the operator, that end usually is the sale 
of the gas and of products extractable by processing. 
Such processing may include operations to make the 
gas salable, or other operations to obtain the extract- 
able products, or a combination of both. 

“Phillips’ processing at its various plants includes 
operations of both types. Such is the location of these 
plants in relation to the production areas that we find 
the movement of gas by Phillips to those plants to con¬ 
stitute gathering within the meaning of Section 1(b). 
In each instance, the gas is collected to a common point 
in or relatively near the plant where processing occurs 
to make the gas salable or to recover extractable prod¬ 
ucts or both. The movement of the gas through each 
plant we find to be a part cf Phillips’ gathering busi¬ 
ness, or at least exempt as an incident of or an activity 
related to its gathering process. ’ ’ 
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With the sale at the processing plants, the function of 
the movement of gas changes and Phillips ’ natural gas busi¬ 
ness comes to an end- The Company operates no lines be¬ 
yond the plant grounds. About 65% of Phillips ’ total 
natural gas sales in 1950 were to companies reporting to 
the Federal Power Commission as natural gas companies 
(R. 7802-7811, 7821). These companies in their turn per¬ 
form the wholly separate function of carrying the gas from 
the plants for resale to consumers and distributing com¬ 
panies in Arizona, California, Illinois, Indiana, Iowa, Michi¬ 
gan, Minnesota, Missouri, Nebraska, Ohio and Wisconsin 
(R. 6226-6229). 

This general description of Phillips * gas business, which 
is fully supported by the evidence, in itself establishes the 
difference in function between its operations and those of 
the transmission companies to which it sells 5 and justi¬ 
fies the Commission’s findings. If additional support for 
the findings is required it is abundantly supplied by the 
undisputed evidence relating to the details of Phillips’ op- ! 
erations. 


i 

i 


3 The natural gas industry functionally falls into three divisions. As 
stated in Comment, Federal Price Control of Natural Gas Sold to Inter¬ 
state Pipelines, 59 Yale L. J. 1468, 1469-1470 (1950): 

“There are three steps in supplying natural gas to its 14 million, users. 

In the first step, production and gathering, gas is drawn from the earth, 
often along with oil. It is gathered in by a network of field pipes and 
processed to remove both nuisances and valuable by-products. ♦ • # All i 
told, about a third of the total marketed production is consumed right 
in the field. The other two-thirds of the marketed gas moved into pipe- j 
lines for the second big operation of the industry, long-distance trans- j 
mission to consumers. About half this volume is consumed within the 
producing states themselves. Part of the total amount of pipeline gas— ! 
whether consumed inside or outside the producing states—is sold directly I 
to individual industrial plants. The rest is passed on to distributing com- ; 
panics for the third operation of the gas business, resale through local j 
mains to household, commercial and industrial users . 7 ’ 

To the same effect, see report of the staff of the Federal Power Commis¬ 
sion entitled “Section 1(b) of the Natural Gras Act with Reference to Pro¬ 
duction and Gathering,” made to the Commission in the Natural Gas In- ; 
vestigation, Docket G-580 (March, 1947), p. 42, and Final Report of the \ 
Federal Trade Commission to the Senate of the United States pursuant to j 
S. Res. 83, 70th Cong., 1st Sess., Part 84-A (70th Cong., 1st Sess., S. Doc. 92), j 
p. 640. ’ ' 


i 



2. The specific sales involved. 

The sales to the five interstate transmission companies 
involved in this case are from nine gathering systems, in¬ 
cluding ten processing plants, operated by Phillips. In each 
case, the final commingling of the gas is at the plant. All 
of the gas is gathered by Phillips, including all gas Phillips 
obtains from other producers. Phillips owns no transmis¬ 
sion system into which gas is delivered from the plants 
prior to sale to the interstate transmission companies. 

a. Sales to Michigan-Wisconsin (R. 10826-10830). 

These sales are made from the Sherman plant, just south 
of the Oklahoma border in Sherman County, Texas (R. 
7175), and adjacent to, but not connected with, the Hans¬ 
ford plant (R. 737, 1009-1010). Six lines, converging from 
the west, the southwest, the south and the east, move gas 
into the Sherman plant from several hundred dry gas wells 
(producing gas only) located within the southern portions 
of the Hugoton field lying within Sherman and Hansford 
Counties, Texas, and Texas County, Oklahoma (R. 3056- 
3057, 7175 (Map), 7339, 8070 (Map), 9653). About 55% of 
the gas taken into this gathering system is purchased at the 
well from other producers (R. 7943), royalties therefrom 
going to 464 royalty owners at a rate based on the price re¬ 
ceived by Phillips in the area (R. 8044, 8165). The pipe 
lines which constitute this gathering system are of varying 
sizes, the sizes of those leading into the Sherman plant 
ranging from 6-inch to 24-inch (R. 7339). They are all 
known generally by operating personnel as gathering lines 
(R. 170, 173, 325-326) and are of a type generally consid¬ 
ered in the industry to be gathering lines (R. 3263-3264). 

Within the plant, sour gas from two of the lines is treated 
for removal of hydrogen sulphide to meet the specifications 
of the sales contract and then is commingled for processing 
with the sweet gas from the other four lines and with plant 
vapors (R. 273-274,1019-1020, 6841, 6856-6859). The proces- 
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sing, in simplified form, consists of running the raw gas 
through an absorption and distillation operation which 
extracts the liquid hydrocarbons, leaving residue gas con¬ 
forming to contract specifications (R. 1158-1176, 7339). The 
liquids are then carried to the Borger Fractionator and 
further processed for sale or other use (R. 1173,7339). The 
residue gas is carried to meters inside the plant fence (R. 
7339, 8072, 9793). The delivery and sale to Michigan-Wis¬ 
consin occurs at this point (R. 3208, 6842, 6855, 6859). 

Phillips has no interest in, or control over, the gas from 
that point on. Michigan-Wisconsin then transports the gas 
through a natural gas pipe line system extending through 
Oklahoma, Kansas, Missouri, Iowa, Illinois, Indiana, Wis¬ 
consin and Michigan and sells it to local distributors and 
others in Missouri, Iowa, Wisconsin and Michigan (R. 5490- 
5492). 

b. Sales to Panhandle (R. 10830-10834). 

Sales to Panhandle are made from two separate gather¬ 
ing systems—from the Hansford plant just across the Okla¬ 
homa border in Hansford County, Texas (R. 7177 (Map), 
8070 (Map)), and from the Sneed plant in Moore County, 
Texas (R. 7180 (Map), 8052 (Map)). 

Six lines, converging from the north and south, east and 
west and northeast and northwest, move gas into the Hans¬ 
ford plant from numerous wells in the South Hugoton field 
in Sherman and Hansford Counties, Texas, and Texas 
County, Oklahoma (R. 7177 (Map), 7339, 8070 (Map), 
9731). All the gas comes from leased acreage, and Phillips 
pays royalties to 552 royalty owners at a rate based on the 
price received by Phillips in the area (R. 6355, 8044-8047, 
8165). As in the case of the Sherman plant, Phillips ’ lines 
gathering this gas are of varying sizes, the lines leading 
into the plant ranging from 16-inch to 20-inch (R. 7177 
(Map), 7339). All the lines are generally known as gath¬ 
ering lines (R. 185-186, 318, 943) and are of a type ordi¬ 
narily so considered by the industry (R. 3264-3265). 
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The gas from the six lines leading to the plant is finally 
commingled within the plant and processed to separate the 
valuable liquids from the raw gas (R. 176-178, 1147-1148, 
1192, 7339). The natural gasoline liquids are transported 
to Borger (R. 8070 (Map)), and the bulk of the residue gas 
moved from the top of the absorbers for about 240 feet to 
meters inside the plant fence (R. 7339, 8072, 9793). The de¬ 
livery and sale to Panhandle takes place at this point (R. 
6373-6375, 7339, 8072). From that point, Phillips’ interest 
in the gas ceases. Panhandle takes the gas into a natural 
gas pipe line system running through Oklahoma, Kansas, 
Missouri, Illinois, Indiana, Ohio and Michigan, and, with 
connecting companies, transports the gas to, and sells it to 
local distributors and consumers in, the above states and 
also in Ontario, Canada (R. 5494-5495). 

Another sale is made by Phillips to Panhandle at the 
Sneed plant. This plant is part of an interrelated gather¬ 
ing system in Hartley, Moore and Hutchinson Counties, 
Texas, which supplies gas also to the Dumas plant for sale 
to El Paso and to various other plants not involved in this 
case (R. 294-299, 7180 (Map), 8052 (Map)). The gas at 
different points in the gathering system may flow in dif¬ 
ferent directions at different times because of the location 
of the plants receiving gas from the system, the open loops 
within the system and the variation in the wells and lines 
operating or shut in from time to time (R. 306-311, 339). 
Thus, the system affords a closely interrelated means of 
gathering, with short tie-over lines to the various plants. 
Pipe lines connecting with wells to the northwest, to the 
southeast and to the west of the Sneed plant converge just 
outside the plant line (R. 7180 (Map), 7340). These lines 
are known as gathering lines both to the operating person¬ 
nel in the field and to the industry generally (R. 317-319, 
3265-3266). Gas for delivery to Panhandle comes from the 
north and the west, and, as just indicated, from time to time 
it is necessary to switch or reverse the flow and bring gas 
up from the south (R. 293-294, 297-302). 
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Within the plant, the gas is treated to remove hydrogen 
sulphide content as required by the sales contract. Some of 
the gas is then taken off for use for fuel in the plant, and I 
the rest moved to the fence at the plant line and there de¬ 
livered to Panhandle (R. 1109-1111,1124, 7340, 8067). The 
sale is made at that point, subject to Phillips ’ right to ex- ! 
tract and retain the natural gasoline liquids in the gas (R. 
6382-6383, 6406-6408). Panhandle takes the gas, com¬ 
mingles it with other gas produced or purchased by Pan¬ 
handle and compresses it in Panhandle’s compressor sta¬ 
tion just south of the Sneed plant (R. 184,1111,1123, 7340, 
8068). While retaining title. Panhandle then redelivers the 
gas to Phillips at the Sneed plant. Phillips processes the 
raw gas to separate from it the natural gas liquids (R. 1111- I 
1112,1178-1183, 7340). These liquids are then transported 
to the Borger Fractionator (R. 1116). The residue gas 
from the absorbers is returned to Panhandle at the prop¬ 
erty division fence (R. 1183, 9787). At this point. Pan¬ 
handle takes the gas into its pipe line system and trans¬ 
ports it to various states to the north, and into Canada 
(R. 5494). 

| 

c. Sales to Independent (R. 10834-10837). 

These sales are all made from the Gray plant in Gray 1 
County, Texas (R. 766-767, 1197). Six lines, converging! 
from the north, the east, the southeast and the southwest, 
carry gas into the Gray plant from 590 wells in the East 
and West Panhandle field in Carson, Gray and Wheeler; 
Counties, Texas (R. 7182 (Map), 7341, 8022 (Map), 9698). ! 
About 20% of the gas, from 422 of the wells, is casinghead^ 
gas, produced with oil (R. 9698). Gas purchased from other 
producers, and gathered by Phillips, amounts to approxi¬ 
mately 40% of the total (R. 917-918, 8165<, 9784). The Gray 
plant constitutes a part of an interrelated gathering system 
which encompasses also four other plants not involved in 
this case. Some of the gas gathered from the wells sup- 
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plying the Gray plant is diverted to these plants, processed 
and nsed for plant, camp and lease fuel or other purposes 
(R. 746-762, 767). The lines within the system are of vary¬ 
ing sizes, those running into the Gray plant ranging from 
8-inch to 20-inch (R. 7341). All the lines in the system are 
generally considered to be gathering lines (R. 943, 1103- 
1.105, 3262, 5276-5279). 

"Within the Gray plant, the gas is finally commingled and 
run through an absorption operation similar to that used in 
other plants. Part of the residue gas from the absorbers is 
returned to the field for use there or sold for carbon black 
manufacture. The rest is mixed with plant vapors and de¬ 
livered to Independent at a back pressure regulator within 
the plant yard. The sale takes place at this point (R. 766- 
767, 945,1132-1134, 4943-4944). 

Thereafter, Independent carries the gas to its nearby 
compressor, compresses it, and transports it to a point of 
delivery, 21 miles from the Gray plant, to Northern Nat¬ 
ural Gas Company (R. 7182 (Map)). Northern takes the 
gas into a natural gas transmission system operating 
through Oklahoma, Kansas, Nebraska, Iowa and Minne¬ 
sota and there sells the gas to local distributors and to 
consumers (R. 5492-5493). 

d. Sales to El Paso (R. 10838-10844). 

Sales to El Paso are made from five separate gathering 
systems—from the Fullerton plant in Andrews County, 
Texas, the Goldsmith plant in Ector County, Texas, the 
Crane plant in Crane County, Texas, the Eunice plant in 
Lea County, New Mexico, and the Dumas plant in Moore 
County, Texas. 

Four lines, converging from the west, east, south and 
southeast, carry gas from 454 wells into the Fullerton 
plant (R. 7356 (Map), 7989 (Map), 9549). e This gas is all 
casinghead gas (R. 9549), 76 per cent of which is purchased 

6 Like the rest of the system, these are regarded as gathering lines by the 
operating people and the industry generally (B. 1219, 1225, 3266-3267). 
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from other oil producers at prices determined in part by 
the price received by Phillips (E. 2260-2261, 2271-2272, 
2923-2924,3109-3111,7870-7873,8029,8165,9783). Phillips’ • 
lines are of varying sizes, those running into the plant 
ranging from 6-inch to 24-inch (E. 7346). 

Within the plant, the gas is finally commingled, and 
the natural gas liquids are extracted (E. 1427, 7346) and 
carried to the Borger Fractionator for further process- \ 
ing before sale or use (E. 2949, 5225-5226, 7989). The 
residue gas is moved to meters just outside the plant fence 
and there delivered and sold to El Paso (E. 6618-6625, 7346,! 
8013). 

This operation is typical of the sales from the Eunice,! 
Crane and Goldsmith plants, with variance only in detail. 
Eight lines, converging from all directions except the 
northeast, move gas from 514 casinghead and six dry gas I 
wells into the Eunice plant (E. 1233, 7344, 7355 (Map),; 
9579). Six lines, from the north, west and south, carry gas; 
from 1,600 casinghead wells and one sour gas well into the' 
Goldsmith plant (E. 7348, 7357 (Map), 7997 (Map), 9519). 
In the case of the Crane plant, the gas—all casinghead gas; 
—is moved to the plant by four lines converging from the 
north, east and south and collecting gas from 732 oil wells 
(R. 7350, 7358 (Map), 9489). In each case, Phillips gathers 
gas produced by itself and gas purchased from other pro¬ 
ducers at prices based in part on the prices received by 
Phillips (E. 1380-1385, 2256-2261, 2271-2272, 2923-2926, 
3109-3110, 5097, 5726-5739, 7870-7877, 8029, 8165, 9783). j 

Phillips ’ lines carrying this gas are of varying sizes, the 
lines into the Eunice plant ranging from 12-inch to 26-inch 
(E. 7344), those into the Goldsmith and Crane plants from 
20-inch to 26-inch (E. 7348, 7350). These lines, as well as 
the lines into the Fullerton plant, are generally known, 
both in Phillips ’ operations and in the industry as a whole, 
as gathering lines (E. 1219, 1225, 1463-1466, 5279-5284, 
5314-5322). 
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Within the plants, the hydrocarbon liquids are extracted 
from the gas vapors as at others of Phillips’ plants (R. 
1228, 1243-1244, 1301-1303, 1357, 1395-1396, 1425-1427, 
7344, 7348, 7350). 7 From each plant, the natural gas 
liquids are carried to the Borger Fractionator for further 
processing (R. 2949, 7989). Deliveries and sales to El Paso 
in each case are at sales meters owned and operated by 
El Paso, just outside the plant fence (R. 3000, 6550-6553, 
6620-6625, 6685-6686, 7344, 7348, 7350, 8013-8020). The 
sales take place at these points {Id.). From these points 
on, El Paso takes the gas into its pipe line system extend¬ 
ing through the States of New Mexico, Arizona and Cali¬ 
fornia and sells it to local distributors and consumers in 
those States (R. 5488-5490). 

The other sale to El Paso is from the Dumas plant which 
is part of the interrelated gathering system discussed 
above in connection with the Sneed plant. Five lines, con¬ 
verging from the surrounding area, carry gas to a short 
tie-over line just outside the Dumas plant fence (R. 7180 
(Map), 7342, 8052, 9782). One of these is a line connect¬ 
ing with the Sneed plant. As noted above, the flow in this 
line must at times be reversed. Within the plant, all the 
gas is treated for removal of hydrogen sulphide to meet the 
contract specifications and for the extraction of its 
natural gasoline liquids (R. 1082-1084, 1094-1095, 7342). 
The residue gas is delivered and sold to El Paso at El 
Paso’s meter just outside the plant fence (R. 6649-6652, 
7342, 8065, 9793). As in the case of its other sales from 
the Fullerton, Crane, Goldsmith and Eunice plants, 
Phillips has no further interest in or control over the gas. 
El Paso takes it into its pipe line system described above, 
and transports it, with other gas, for sale to local distribu¬ 
tors and consumers (R. 5488-5490). 

T At the Goldsmith plant, the gas is delivered and sold to El Paso as raw 
gas, subject to Phillips' right to extract the liquid hydrocarbons. The gas 
is then compressed by El Paso, returned by it (title remaining in El Paso) 
to Phillips for the extraction process, and then redelivered to El Paso (R. 
1269-1273, 6624-6625, 6657-6661, 7348, 8015-8016). 
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e. Sales to Cities Service (R. 10844-10845). 

The gas sold to Cities Service is all casinghead gas pro¬ 
duced from oil wells in the Edmond Field, Oklahoma (R. 
1602). This field is operated as a unit, pursuant to orders 
of the Oklahoma Corporation Commission, under the plan 
of unitization of the West Edmond Hnnton Lime unit (R. 
7427-7491). Each unit owner has an undivided interest 
in the residue gas after extraction of the liquid hydro¬ 
carbons and use of the residue required by the unit 
operator, Sohio Petroleum Company (R. 1591, 7451) for 
operations and repressuring (R. 7443-7444, 7458, 7492- 
7498). Sales are made by the unit owners from the Ed¬ 
mond plant, the Hun ton plant, and the Trindle or North 
plant (R. 1578,1585,1592-1593,1602-1603,1657, 5082-5083). 
Phillips owns a one-half interest in the Edmond plant (R. 
1593, 7619) and an interest, with other operators, in the 
Hunton plant (R. 7619). The unit owns and operates the 
Trindle plant (R. 1585,1591). 

As a unit owner, Phillips owns an undivided 19.6 per cent 
interest in the unit production of oil and gas (R. 1578). 
Phillips collects payment for all gas delivered to Cities 
Service at each of the three plants and disburses the pro¬ 
ceeds to the various unit owners in proportion to their in¬ 
terest in the gas sold (R. 1591-1593, 1602, 7619-7634). All 
sales to Cities Service, therefore, are of gas in which 
Phillips’ only interest is that of a unit owner (R. 7526- 
7542). 

The gas sold from the Edmond plant is processed there 
for extraction of natural gasoline liquids and then de¬ 
livered at the plant fence to Cities Service by Phillips as 
agent for the unit owners (R. 1578, 1584, 1603, 1657, 7619- 
7634). Phillips also operates the Hunton plant, and with 
the other plant owners makes delivery of the residue gas 
to Cities Service as agent for all the unit owners (R. 1578, 
1585, 1602-1603, 7545-7547, 7619-7634). The delivery is 
made at the north fence line of the Hunton plant {Id.). At 
the Trindle plant delivery to Cities Service is made by the 












unit (R. 1585, 1591) at the fence line of the plant site (R. 
1585, 1591-1593, 1602-1603). In each case, sale takes place 
at the point of delivery (R. 7408, 7690-7692). 

From these points, Cities Service takes the gas into its 
natural gas transmission system extending through Okla¬ 
homa, Kansas and Missouri, sells some of it to the Okla¬ 
homa Natural Gas Company for resale within Oklahoma 
and transports the rest for sale to local distributors and 
consumers in Oklahoma, Kansas and Missouri (R. 1579- 
1581, 1603-1604). 


3. The Commission properly evaluated the evidence. 

In determining that Phillips’ operations are part of or 
incidents of or activity related to production and gather¬ 
ing, the Commission relied upon the facts of each trans¬ 
action, the points of final commingling of the gas, the ab¬ 
sence of gathering operations prior to sale to Phillips, the 
points of delivery and sale to the natural gas transmission 
systems, the economic interrelationship of collecting, pro¬ 
ducing, processing and selling gas and the distinct shift in 
the economic function performed by the transmission com¬ 
panies as compared with that performed by Phillips. The 
Commission said (R. 10879-10880): 


“In reaching these conclusions, we are fully aware that 
a number of the lines leading to the plants are of large 
diameter and that these include some of considerable 
lengths. We are also aware that, for the last several 
miles before reaching the plant, gas in some of these 
lines moves at a constant volume, there being no con¬ 
nections into or out from the lines. Even if such seg¬ 
ments were not ‘gathering’ lines, we would he com¬ 
pelled to hold them exempt as incidents of gathering. 
But in our view all of these lines leading to the plants 
serve the function of gathering. Since that is so, all 
movement of gas through these lines and the lines 
themselves are exempt. 





21 


“We have held that Phillips’ gathering continues to 
the processing plants in each case. The gas then 
moves through the plants a short distance to points 
where the sales are consummated, such movement be¬ 
ing a part of Phillips’ gathering business, or at least 
an exempt incident of its gathering process. Such 
sales, the end product of production and gathering, we 
find likewise to be a part of Phillips’ gathering 
business, or at least an exempt incident thereof.” 

Nowhere in petitioners’ briefs do they assert that these 
findings of the Commission are not supported by substan¬ 
tial evidence. Although they criticise the Commission’s 
ultimate findings these criticisms rest largely, if not en¬ 
tirely, on erroneous propositions of law which will be dis¬ 
cussed at pp. 37-53, infra. To the extent that petitioners’ 
criticisms may be said to relate to matters of fact they do 
not touch the substance of the evidence but rely rather on 
arbitrary and artificial distinctions that bear no relation¬ 
ship to economic facts or to conditions in the oil and gas 
industry. 

Thus, petitioners argue that in certain instances the 
activity involved must necessarily be “transportation” and 
cannot be “production or gathering” because “gas is 
carried to the gasoline plants in large diameter lines in 
constant volumes with no connection in or out of the pipe 
line for several miles before reaching the gasoline plant” 
(Wisconsin Brief, p. 51). But gathering necessarily in¬ 
volves movement and it follows that the specific ex¬ 
emption of gathering given by Section 1(b) applies to 
any movement or transportation that is a part of or re¬ 
lated to gathering. Whether lines are gathering lines or 
transmission lines depends ultimately upon the economic 
function they perform. The physical characteristics of 
the lines may be relevant but economic function is not to 
be determined by arbitrarily selecting certain of those 
characteristics and emphasizing them to the exclusion of 
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all other relevant considerations. 8 The petitioners do not 
and cannot attack the evidence that shows that all of 
Phillips’ lines are located in, and collect gas to common 
points in, the producing fields where the gas is prepared 
for use or marketing. That evidence establishes that the 
economic function performed by the lines is that of 
gathering. 

Petitioners also argue that processing operations and 
sales cannot in any circumstances be regarded as part of 
production and gathering. This argument ignores the 
realities of the oil and gas business. If natural gas is to 
be effectively and economically used the gas must be col¬ 
lected and processed. This is true both of casinghead gas, 
which is produced with oil, and of dry gas. It is the his¬ 
torical and normal function of the person who does the 
producing and gathering to do this necessary processing 
and to sell the residue gas as a part of his business. The 
economic function performed by Phillips, as a producer 
and gatherer of gas, includes the removal of the gas from 
the ground, its collection at a common point in the fields 
of production, its processing and its disposition by sale or 
otherwise. In the transactions involved in this case that 
function is not completed until Phillips delivers the gas 
into the pipe line system of a transmission company 
which performs the quite different economic function of 
transporting the gas to a local consuming market. The 
processing and sale are as much integral parts of the 
business of producing and gathering as is the drilling of 
wells or the operation of gathering lines.® 

8 Petitioners assnmc that irrespective of all else, the gathering process 
ceases at the point in a particular line at which commingling ends. Even if 
it should be assumed that the final act of commingling decisively determines 
the limits of the gathering process, the proper test is where the final act of 
commingling occurs in the gathering system as a whole. In the instant case 
it should be remembered that the final commingling occurs at the processing 
plants. 

9 Petitioner Wisconsin is driven to assert that the sale of a car cannot 
be regarded as part of the economic function of manufacturing (Wiscon¬ 
sin Brief, p. 50). This contention would doubtless come as a surprise to auto¬ 
mobile manufacturers. Both in terms of economic analysis and in terms of 
the ordinary and common usages of speech the sale of cars by a manufac¬ 
turer is an integral and inseparable part of his business. 
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Petitioners’ argnments disregard the substantial evi¬ 
dence with respect to the economic function of Phillips’ 
activities. In addition to the testimony that Phillips’ lines 
are regarded by those who operate them in the field, and 
by the industry generally, as constituting gathering 
systems, there was other evidence of the mean¬ 
ing of gathering in terms of the economic function 
which the word describes. There was testimony that 
“gathering ... is the collection of gas from . . . 
where the gas is produced to a point or points in or near 
the field of production through a system of pipe lines and 
the preparation of that gas for market” including “the 
conditioning of natural gas to make residue gas or gaso¬ 
line” (R. 2020-2021, 2030, 2032). Processing facilities at 
the plant are “conditioning facilities in connection with 
the total operation of gathering in order to make the gas 
salable or safe for use” and have been so considered ever 
since Phillips began operating (R. 3257-3259; see also R. 
2022, 5268-5270, 5272-5279, 5288-5291, 5296-5300, 5313-5323). 
Moreover, gathering is conducted for the purpose of dis¬ 
posing of the gas, whether by use or sale (Bunn: R. 2147, 
3261-3262; Rippel: R. 2014, 2020-2021; Staff Witness Stock- 
well : R. 5614-5616, 5624-5625; Staff Witness Stevens: R. ; 
5561, 5636). Thus, sale at the processing plant—obviously 
incidental to gathering—is regarded as part of gathering ; 
(R. 5121, 5466). 10 j 

Wisconsin criticises this and other similar testimony as 
‘ ‘ contrary to reason and common sense and without pro- ; 
bative force” (Wisconsin Brief, p. 54). In support of its 
attack, Wisconsin relies on the contradictory testimony of 
two staff witnesses (Wisconsin Brief, pp. 15-17, 54), which 
purports to show that the ultimate limit of gathering is 
where the line enters the processing plant. 11 This conclu-i 

10 For a clear, concise and correct description of the historical development 
and function of gathering, see Bunn’s testimony at R. 3258-3259. 

11 Petitioner Wisconsin also relies on certain statements made by Phillips ’i 
witnesses on cross examination. Thus, it would have the Court disregard the 
record as a whole because Bunn testified that gathering extends to the 
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sion is inconsistent with the realities of the industry and 
was properly rejected by the Commission. 12 

B. Because the Findings of the Commission in this Case 
Are Supported by Substantial Evidence They Should 
be Affirmed. 

Findings made by an administrative agency in the 
exercise of its statutory duties will be affirmed if they 
are supported by substantial evidence in the record as a 
whole. 13 This rule of judicial review applies with equal 
force to findings of underlying facts, to inferences drawn 
from the underlying facts 14 and to ultimate findings. 15 

The nature of the findings made by the Commission in 
this case gives particular content to this accepted 
standard of judicial review. Congress did not define the 
words “production” and “gathering” in Section 1(b), 
but left to the Commission the task of applying the words 
to particular situations as they might arise. 


(Footnote 11 Cont'd) 

burner tip of stoves used in field camps and that chairs and pencils in a 
gas plant are facilities incidental to gathering. Certainly, it is not € 1 con¬ 
trary to reason and common sense” for a man who has been in the gather¬ 
ing business for a quarter of a century or more to regard the activities nec¬ 
essarily performed and the facilities necessarily used in connection with his 
business to be a part of or incidental to his business. A judge might well 
similarly consider his glasses to be facilities incidental to his function of 
deciding cases. 

13Although the Commission's rejection is apparently based on more than 
a question of qualification, the Commission may well have had doubt of the 
weight to be given the testimony of the two staff witnesses whose views were 
so much at variance with the record as a whole. One had never had any 
practical experience in the business and had been in a processing plant once, 
eleven years before (R. 5550, 5673-5684). Both witnesses read their affirma¬ 
tive testimony from sets of prepared questions and answers (R. 5537, 5552). 
And, on its face, the testimony of each was contradictory, inconsistent and 
unrealistic (R. 5561, 5636, 5649-5663). 

13 See Section 19(b) of the Natural Gas Act and Section 10 of the Ad¬ 
ministrative Procedure Act, 5 U.S.C. $ 1009. 

14 Federal Trade Commission v. Pacific States Paper Ass’n, 273 U.S. 52, 
63 (1927). See also. National Labor Relations Board v. Crompton-High¬ 
land Mills, Inc., 337 U.S. 217, 220-221 (1949); Corn Products Refining Co. 
v. Federal Trade Commission, 324 U.S. 726, 739 (1945); Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 490 (1951). 

13 United States v. Wabash R. Co., 321 U.S. 403, 408 (1944); Gray v. 
Powell, 314 UJ3. 402, 410, 413 (1941). 
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In the discharge of its statutory duty the Commission 
in this case considered and appraised a wide variety of 
technical and economic facts relating to conditions in the 
oil and gas industry. In the exercise of its informed judg¬ 
ment and special competence the Commission found that 
Phillips’ activities are a part of or incidents of or ac¬ 
tively related to production and gathering. This is pre¬ 
cisely the kind of finding to which the courts attach par¬ 
ticular weight and which they have consistently refused to 
disturb if supported by substantial evidence. 16 See Gray 
v. Powell, 314 U.S. 402 (1941), where an administrative 
officer had determined that a railroad was not a u pro¬ 
ducer’ ’ of coal that it consumed and therefore not exempt 
from the provisions of the Bituminous Coal Act of 1937. 
The Circuit Court of Appeals for the Fourth Circuit set 
aside this determination. The Supreme Court reversed, 
pointing out that there might be (314 U. S. at p. 413): 

“ • • * innumerable variations that bring the arrange¬ 
ments to one pole or the other of the range between ! 
exemption and inclusion. To determine upon which 
side of the median line the particular instance falls i 
calls for the expert experienced judgment of those i 
familiar with the industry. * 111 

IL CONGRESS DID NOT INTEND TO REGULATE 
SALES OF INDEPENDENT PRODUCERS AND 
GATHERERS MADE AS A PART OF OR INCIDENT 
TO THEIR BUSINESS. 

Petitioners contend that the Commission has authority 
to regulate sales of gas made in interstate commerce for; 

16 For this purpose it makes no difference whether the administrative agency 
assumes or denies jurisdiction. Interstate Commerce Commission v. Jersey! 
City, 322 U.S. 503, 512, 523 (1944). 

17 The question where “production” or “gathering” ceases is also analo¬ 
gous to the question of “the point in time and space at which the carrier’s 
transportation service ends.” The Supreme Court has frequently held that 
this “is a question of fact to be determined by the Interstate Commerce Com¬ 
mission and not the courts” and that the Commission’s findings on the ques¬ 
tion “will not be disturbed by the courts if supported by evidence.” United 
States v. Wabash 22. 22., 321 U.S. 403, 408 (1944), and cases cited. 
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resale bv independent producers or gatherers of natural 
gas, i.e., producers or gatherers who do not transport and 
are not controlled by one who transports natural gas in 
interstate commerce, except as such transportation is part 
of or incidental to production or gathering. There are 
approximately 2300 such independent producers and 
gatherers who sell directly to natural gas companies 
and whose sales presumably would be subject to federal 
regulation if petitioners’ arguments are accepted (R. 5697- 
5698). It has been estimated that there are approximately 
5700 additional independent producers of natural gas. 
Their sales also might well be covered by the asserted au¬ 
thority. 18 Moreover, this extension of federal authority 
would not be confined to sales made during the interstate 
movement of gas but would extend to sales made at the well¬ 
head if they were made in interstate commerce for resale. 
This novel and broad assertion of federal regulatory au¬ 
thority over the sales of independent producers and gath¬ 
erers is in direct conflict with the legislative history, with 
the structure of the Act and with 12 years of consistent 
interpretation of the statute by the agency entrusted with 
its administration. 

A. The Legislative History of the Act Shows the Intent of 
Congress to Exclude Such Sales and Activities from 
Federal Regulation. 

The opinion of the Commission contains a full discus¬ 
sion of the legislative history of the Natural Gas Act with 
particular reference to the exemption of production or 
gathering. In view of the full treatment of the matter in 
the Commission’s opinion and the ample material to be 
found in the opinions of the Supreme Court and in the law 


18 See Natural Gas Investigation, Federal Power Commission, Docket No. 
G-580, Report of Commissioners Smith and Wimberly, United States Gov¬ 
ernment Printing Office, p. 194 (1948), referred to hereinafter as “Smith- 
Wimberly Report-” 



journals, 19 the discussion of legislative history here will be 
brief and will be confined to the statement of five conclu¬ 
sions. 

1. As is shown by the declaration of policy contained in 
Section 1(a) of the Act, Congress in enacting the statute 
relied on the disclosures made in the investigation of public 
utility corporations and holding companies conducted by 
the Federal Trade Commission pursuant to Senate Resolu¬ 
tion 83, 70th Congress, 1st Session. 30 The portions of that 
report dealing with the natural gas industry were directed 
to the necessity for regulating the interstate transmission 
companies which controlled the interstate pipe lines con¬ 
necting the producing fields with the consumer markets. 
The evils pictured in the report as requiring regulation 
were evils that resulted from the monopoly control by the 
interstate transmission companies of the “vital link of 
transportation’* (FTC Report, p. 610); they were not evils 
that related in any way to the prices charged by inde¬ 
pendent producers and gatherers. The report did not I 
recommend, or even suggest, that the prices charged in the 
field by independent producers and gatherers should be 
regulated. On the contrary, the report depicted independ¬ 
ent producers and gatherers as standing in need of protec¬ 
tion against the monopolistic, predatory and discrimina¬ 
tory practices of the large interstate transmission com- 


For a discussion of legislative history with particular reference to the 
production or gathering exemption, see Federal Power Commission v. Pan¬ 
handle Eastern Pipe Line Co., 337 IT. S. 498, 502-506 (1949). For a more gen¬ 
eral discussion, see Federal Power Commission v. Hope Natural Gas Co., 320 
TT. S. 591, 609-614 (1944). 

As for the law journals, see Berger and Krash, Status of Independent Pro¬ 
ducers under the Natural Gas Act, 30 Tex. L. Kev. 29 (1951); Comment, 59 
Yale L. J. 1468 (1950); Note, 52 Col. L. Rev. 135 (1952). 

30 S. Doc. 92, Part 84-A, ch. XII, Final Report, Federal Trade Commission 
to the Senate, pursuant to S. Res. 83, 70th Cong., 1st Sess., hereinafter re¬ 
ferred to as “FTC Report”. Because of their importance in any study of 
the legislative history, the final two chapters of the report which deal with 
conditions existing in the natural gas industry are set forth as Appendix C 
to this brief. 

This portion of the FTC Report was specifically referred to by the Supreme 
Court in Federal Power Commission v. Hope Natural Gas Co., 320 IJ. S. 591, 
610 (1944). 


panies (see particularly FTC Report, pp. 583, 591-592, 602, 
608-611). 21 

2. The committee hearings and reports and the debates 
show that Congress intended to limit the extension 
of federal regulation to the business of transporting gas 
from the production field to the local distributing company 
in a different state, including sales for resale made in the 
course of that business. This was a business carried on by 
large public utility companies many of which were domi¬ 
nated or controlled by a handful of holding companies. It 
was the business of the interstate transmission companies 
that was thought to require regulation both in the interest 
of the independent producers and to protect consumers. 
(Hearings on H. R. 11662, 74th Cong., 2d Sess., 1936,11-12, 
17, 24, 27-34,47-53, 55-57,68-70, 85-86,89-90, 111, 150-159; H. 
Rep. 2651, 74th Cong., 2nd Sess., 1936, 1-2; Hearings on 
H. R. 4008, 75th Cong., 1st Sess., 1937, 24-34, 48-52, 70, 84 et 
seq., 121-122; H. Rep. 709, 75th Cong., 1st Sess., 1937; 81 
Cong. Rec. 6721-6723, 9312-9315; 83 Cong. Rec., 8343-8347.)“ 

3. Congress believed that federal regulation of the public 
utility companies engaged in the operation of interstate 
transmission lines was necessary because the Supreme 
Court had held that the states did not have power to regu¬ 
late sales made by these companies for resale in the course 
of their interstate transmission business. (Hearings on 
H. R. 11662, 17, 26, 41, 52, 87-90; H. Rep. 709, 75th Cong., 
1st Sess., 1937, 1-2). This so-called ‘gap” in reg¬ 
ulatory authority was not, however, a gap that 
was conceived or defined in terms of the power to regulate 

21 See also the remarks of Colonel Chantland of the Federal Trade Com¬ 
mission staff in the Hearings on H. R. 11662, 74th Cong., 2d Sess. (Hearings, 
p. 51). 

23 Compare Federal Power Commission v. Hope Natural Gas Co., 320 TJ. S. 
591, 610 (1944): 

“The primary aim of this legislation was to protect consumers against 
exploitation at the hands of natural gas companies. * * * State commis¬ 
sions, independent producers, and communities having or seeking the serv¬ 
ice were growing quite helpless against these combinations. These were 
the types of problems with which those participating in the hearings were 
preoccupied. Congress addressed itself to those specific evils.” (Italics 
supplied). 
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the prices charged by independent producers and gatherers 
of gas. The decisions of the Supreme Court cited in the 
committee reports and mentioned in the debates were de¬ 
cisions holding that the states had no local interest that en¬ 
titled them to regulate sales for resale made after transpor¬ 
tation in interstate commerce by the public utility com¬ 
panies engaged in the operation of interstate pipe lines. 23 
There was no suggestion in the committee reports or in the 
debates that the states lacked constitutional authority to 
regulate the activities of independent producers or gath¬ 
erers including any sales they might make in interstate 
commerce to interstate transmission companies. 24 

4. The legislative history clearly establishes that Con¬ 
gress did not intend to regulate the field rates or prices 
charged by independent producers and gatherers. Explicit 
and repeated statements on this point were made by Dozier 
A. DeVane, Solicitor for the Federal Power Commission, in 
the hearings on H. R. 11662 in the 74th Cong., 2d Sess. 25 
(Hearings, 28, 34, 42-43.) These statements were not con¬ 
tradicted or disputed in any of the subsequent stages of 
the legislative history. On the contrary, statements of 
similar import were made in the debates by the sponsors of 

23 See Panhandle Eastern Pipe Line Co. v. Public Service Commission of 
Indiana, 332 U. S. 507, 514 (1947), where the Supreme Court in commenting on 
the history of the Natural Gas Act said that by 1938 the Court had held that 
the states “could not intrude” on “service interstate to local distributing 
companies for resale, ’ ’ citing Missouri v. Kansas Natural Gas Co., 265 TJ. S. 298 
(1924), and Public Utilities Commission of Rhode Island v. Attleboro Steam 
& Electric Co., 273 U. S. 83 (1927). As the cases cited show, the “service 
interstate” referred to was the transportation service provided by the public 
utility companies engaged in operating interstate transmission lines. 

24 For a fuller discussion of this point, see pp. 44-46, infra. 

23 The testimony of Mr. DeVane is set out in part in the opinion of the 
Supreme Court in Federal Power Commission v. Panhandle Eastern Pipe Line 
Co., 337 U. S. 498, 505, footnote 7 (1949). The reliance of the Supreme 
Court on this testimony is a sufficient answer to petitioners’ contention that 
Mr. DeVane's testimony cannot be considered as a part of the legislative his¬ 
tory of the Natural Gas Act because the testimony was given in relation to 
an earlier bill. The Court described the earlier bill as * ‘ substantially similar 
to the Natural Gas Act.” The reliance by the Court on the commiltee hear¬ 
ings on the earlier bill is fully justified by the legislative history of the bill 
that was finally enacted. See Hearings on H. R. 4008, 75th Cong., 1st Sess., 1. 

Mr. DeVane had participated in the drafting of H. R. 11662 (74th Cong., 
2d Sess.). See DeVane, Highlights of Legislative History of the Federal 
Power Act of 1935 and the Natural Gas Act of 1938, 14 Geo. Wash. L. Rev. 
30, 38-39 (1945). 
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the legislation. See particularly 81 Cong. Rec. 9312, 9313. 
One of the dominant and recurring themes in all of the 
relevant hearings, reports and debates was the intent to 
preserve and protect the regulatory powers of the states 
over all matters of local concern, including production and 
gathering and activities related or incidental thereto. See 
particularly hearings on H. R. 11662, 74th Cong., 2d Sess., 
1936, 35-36, 39, 43, 50-51, 57-58, 66-67, 155; H. Rep. 2651, 
74th Cong., 2d Sess., 1-3; H. Rep. 709, 75th Cong., 1st Sess., 
1-2; 81 Cong. Rec. 9312. 26 

5. The weight of opinion of the independent commenta¬ 
tors who have examined the legislative history of the Nat¬ 
ural Gas Act is heavilv on the side of the conclusion that 
Congress did not intend to regulate the prices charged in 
the field by independent producers and gatherers. Com¬ 
ment, 59 Yale L. J. 1468 (1950); Note, 52 Col. L. Rev. 135 
(1952); Berger and Krash, Status of Independent Pro¬ 
ducers under the Natural Gas Act, 30 Tex. L. Rev. 29 
(1951). 27 

B. The Structure of the Natural Gas Act Shows that Con¬ 
gress Intended to Exclude from Federal Regulation 
Sales that are a Part of or Incidental to Production or 
Gathering. 

The expressed intent of Congress was to pass an act 
containing “nothing novel in its provisions” but simply 
providing “for regulation along recognized and more or 

26 In Federal Power Commission v. Panhandle Eastern Pipe Line Co,, 337 

IT. S. 498 (1949), the Qourt, after a discussion of the legislative history (at 
pp. 509-512) described it as # # replete with evidence of the care taken 
by Congress to keep the power over the production and gathering of gas 
within the states . 7 9 The Court also specifically said (at p. 506) that the 
provisions of the statute do not even by implication suggest to 

us an extension of the regulatory provisions of the Act to cover incidents con¬ 
nected with the production or gathering of gas.” 

27 The authors of the latter article conclude ( Id . at 61): 

“One thing seems clear. The legislative history shows that Congress 
did not in 1938 intend to confer jurisdiction over arm’s-length sales by 
independent producers and gatherers.” 
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less standardized lines.’’ (H. Rep. No. 709, 75th Cong., 1st 
Sess. (1937), 3.) What Congress meant by the terms “rec¬ 
ognized” and “standardized” may be determined by ref¬ 
erence to the pattern of prior federal regulatory legisla¬ 
tion. Generally that legislation regulated businesses en- ; 
gaged in performing services, usually transportation serv¬ 
ices or services incidental or related to transportation. 28 The 
businesses regulated were the kind traditionally regarded as 
public utilities, that is to say they were engaged in provid¬ 
ing service of a quasi-public character, and the public, sub- j 
ject to certain limitations, had the right to use their facili¬ 
ties. 29 While these prior statutes authorized regulation of 
rates for the services provided by the public utilities con¬ 
cerned, none of them, with the possible exception of the 
Federal Power Act, authorized the regulation of the price 
of commodities as such. 30 ; 

When Congress passed the Natural Gas Act it was think¬ 
ing in terms of this existing pattern of federal regulation. 

By the Report of the Federal Trade Commission, the at¬ 
tention of Congress had been called to the position and 
practices of a particular category of public utility com¬ 
panies, i.e. those who were primarily engaged in the inter¬ 
state transportation of natural gas. The control of inter¬ 
state transportation facilities by these public utility com¬ 
panies was believed to have created economic problems that 
required regulation, and it was these public utility com- 

i 

2* See 7 XL S. C. $$ 183, 211 (Packers and Stockyards Act of 1921): 16 j 

U. S. C. $$ 813, 824(d) and (e) (Federal Power Act) ; 46 U. S. C. $ 817 
(Shipping Act); 49 U. S. C. $ 15 (rate control over railroads and oil pipe 
line companies nnder Part I of the Interstate Commerce Act) ; 49 U. S. C. 

$ 316 (Motor Carriers under Part II of the Interstate Commerce Act); 49 
IJ. S. C. $§484, 486 (Civil Aeronautics Act). 

29 See the definition of * ‘ public utility * * by this Court in Pulitzer Publish¬ 

ing Co. v. Federal Communications Commission, 68 App. D. C. 124, 94 F. 2d 
249, 251 (1937). ! 

I 

30 During the hearings the proposed Natural Gas Act was distinguished 
from the Federal Power Act on the ground that the former would not reg¬ 
ulate “gathering rates or the gathering business.’’ (See Hearings on H. R. 
11662, 34) 
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panies that CongTess intended to regulate. Congress rec¬ 
ognized, however, that because of the peculiar nature of the 
natural gas business it was not feasible to regulate the price 
of transportation as distinct from the price of gas itself. 
Each pipe line company carried and sold gas belonging to it¬ 
self. The pipe line companies did not operate as common 
carriers. Transportation as such was, therefore, insep¬ 
arable from the gas itself. For this reason, rate regulation 
necessarily required fixing the price of the gas sold by 
an interstate transmission company to a distributing com¬ 
pany. But there was no intention of fixing the price of gas 
itself, as a commodity, except as this was necessary in order 
to regulate the transportation service provided by the in¬ 
terstate transmission companies. 31 

The regulation of field prices charged by independent 
producers and gatherers would have raised legal and eco¬ 
nomic problems different in kind from the problems his¬ 
torically encountered in the regulation of public utility com¬ 
panies. Gas is a wasting natural resource; the avoidance of 
waste in its production and exploitation is therefore a mat¬ 
ter of concern both to the consuming public generally and 
to the producing states. The business of producing and 
gathering was, and is, carried on by thousands of inde¬ 
pendent businessmen whose operations do not resemble in 
any way the quasi-public services provided by public utility 
companies. The business of discovering and reducing to 
possession a supply of natural gas is a business that is 
erratic, irregular and unpredictable in relation to invest¬ 
ment. For all of these reasons the development and appli¬ 
cation of standards for fixing rates on sales made by inde¬ 
pendent producers would raise novel problems of an in¬ 
tricate and perplexing character. 

The provisions of the Natural Gas Act indicate that Con¬ 
gress gave no consideration to any of these problems. The 
statutes’ criteria for rate regulation are stated in classic 

31 There are frequent references in the legislative history to the need of 
regulating “the cost of transportation . 79 {E.g. 81 Cong. Rec. 9314, 9315) 
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rate making language. 32 The Act establishes no standards 
of rate making of special applicability to natural gas as a 
wasting natural resource. The provisions of the statute 
establishing rate making standards do not expressly direct 
the Commission to take into account conservation policies 
or the interests of producing states. See Federal Power 
Commission v. Hope Natural Gas Co., 320 U.S. 591, 609 
(1944). No general minimum price authority is granted and 
this omission is significant; if Congress had intended to reg¬ 
ulate field prices the existence of a power to fix minimum 
prices would have been desirable both from the point of 
view of conservation and to protect independent producers 
against the oppressive practices of the interstate transmis¬ 
sion companies. It is particularly significant that Section 
11, which is the only provision of the Act conferring on the 
Commission powers and duties with respect to conservation 
policies and regulation of producers and gatherers, is ex¬ 
plicitly limited to action through the producing states, spe¬ 
cifically by interstate compacts proposed by the states, the 
duty of the Commission being merely to collect information 
and to report to Congress with respect to such compacts. 33 

32 Sections 4(a) and 4(b) require “just and reasonable ’ 9 rates and prohibit 
undue discriminations “with respect to any transportation or sale subject to 
the jurisdiction of the Commission, ’ 9 Section 5(a) gives the Commission 
power to fix “just and reasonable” rates and to order decreases in rates on 
a finding that rates in connection with any transportation or sale subject to 
the jurisdiction of the Commission are unjust, unreasonable, unduly discrim¬ 
inatory or preferential. It is to be noted that these sections are carefully 
drafted to limit the Commission’s jurisdiction. In Federal Power Commis¬ 
sion v. Panhandle Eastern Pipe Line Co., 337 U. S. 498, 508 (1949), the 
Supreme Court said: “The repetition of the words * subject to the juris¬ 
diction ’ makes clear to us the intent to keep the Commission’s hands out of 
the excepted local matters.” 

33 In the hearings on H. R. 11662 in the 74th Congress, Mr. DeVane made 
the following pertinent comments with respect to Section 11 (Hearings on 
H. R. 11662, 34): 

“Mr. Cole: Does this bill give anywhere the Commission power over 
the source of natural gas in the different fields in. a manner which we 
might call comparable to that which your Commission now has over 
hydroelectric generating plants? 

“Mr. DeVane: It does not; no. It does not attempt to regulate 
gathering rates or the gathering business. Section 11, I believe it is, of 
the bill deals with that. 

* ♦ • » 

“But Section 11 deals with State compacts, not in the sense of pre¬ 
scribing what State compacts should be but simply gives to the Commis¬ 
sion authority to investigate and report to the Congress upon the State 
compacts that are submitted for approval. But the bill itself does not 
attempt to regulate either the gathering end or the distributing end of 
the business; * * 
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It can not be assumed that Congress was ignorant of the 
novel and difficult problems that would have been raised by 
any attempt to regulate the field prices charged by inde¬ 
pendent producers and gatherers. Had it intended to au¬ 
thorize the Federal Power Commission to regulate these 
prices, it would have provided in the Act directions or 
standards to guide the Commission in its novel task. This 
was and is the usual Congressional practice when it 
launches an administrative agency into a new field of reg¬ 
ulation. 34 

The Natural Gas Act is a cohesive whole, creating “an 
articulate legislative program based on a clear recognition 
of the respective responsibilities of the federal and state 
regulatory agencies .’’ Panhandle Eastern Pipe Line Co. v. 
Public Service Commission of Indiana, 332 U.S. 507, 520 
(1947). The pattern of regulatory action contemplated is 
clear. 3 -' 5 Its limits are set by the express exemption of Sec¬ 
tion 1(b), the traditional nature of the rate regulation of 
Section 4 and 5, the exhortations to cooperate with states, 
and the affirmative directions of Section 11. The omission 
of criteria and standards that would be necessary were the 
Commission to undertake the task of regulating the prices 
charged in the field by independent producers and gatherers 
of natural gas leaves unresolved legislative decisions which 
Congress surely would have made if it had intended to 

3* See the detailed standards set forth to deal with the unique features of 
mail rates in the Civil Aeronautics Act, 49 TL S. C. $ 486(b), the detailed 
standards set forth to guide the Civil Aeronautics Board in fixing commer¬ 
cial rates, 49 U. S. C. $ 624(e), and the detailed standards set forth in the 
declaration of the national transportation policy contained in the Interstate 
Commerce Act to guide the Interstate Commerce Commission in dealing with 
new conditions existing in the transportation industry. Act of September 
18, 1940, 54 Stat. 899, 49 U. S. C., preceding $$ 1, 301, 901 and 1001. 

1 35 Section 7 of the Act gives the Commission authority to direct extension 
of sendees by a natural gas company to supply local distributing companies, 
to prevent abandonment of facilities except under certain circumstances, and 
to control pipe line construction by issuances of certificates of public con¬ 
venience and necessity. The section as a whole is concerned only with service 
to consumer markets, through regulation of the transportation phase of the 
industry. The remaining sections of the Act are principally designed to give 
to the Commission supplementary powers to aid in rate making and the 
granting of certificates (sections 8, 9, 10, 13), to assure cooperation rather 
than conflict with state regulation (sections 5(b), 9, 11, 13, 17), to deal 
with intra-corporate evils (section 12), and to conduct hearings, etc. (sec¬ 
tions 14, 15, 16, 18, 19, 20, 21, 22). 
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thrust the Federal Power Commission into this area. Com¬ 
pare 59 Yale L. J. 1468,1510 (1950). Viewed both in terms 
of what Congress did and what it abstained from doing, the 
pattern of the statute evidences an intent to exclude from 
federal regulation sales that are part of or incidental to 
production or gathering. 

C. The Consistent Administrative Interpretation of the Act 
by the Commission Excluding Such Sales is Entitled to 
Great Weight in this Court. 

Beginning with Columbian Fuel Corp., 2 F.P.C. 200 
(1940), the Commission has consistently, during twelve 
years of administration of the Act, denied the existence of 
jurisdiction over sales part of or incidental to production 
or gathering of natural gas. 36 The Columbian decision, 
in conjunction with Billings Gas Co., 2 F.P.C. 288 (1940), 
established a jurisdictional test to be applied to the facts 
of each case. The test is whether the sales of a company 
w T ere “made as an incident to and immediately upon com¬ 
pletion of” the production or gathering process as in 
Columbian, (2 F.P.C. at p. 208) or were made by a person 
“engaged in the production and gathering of natural gas 
and the subsequent transportation, or transportation and 
sale, thereof in interstate commerce’* as in Billings, (2 
F.P.C. at p. 289). 37 At the one end, clearly exempt, is an 
arm’s length sale at the wellhead. At the other end, clearly 
covered by the Act, is a sale in New York of gas produced 
and gathered by the seller in Texas—the type of transac¬ 
tion involved in Federal Power Commission v. Hope Nat¬ 
ural Gas Co., 320 U.S. 591 (1944), and Colorado Interstate 
Co. v. Federal Power Commission, 324 U.S. 581 (1945). 

36 There the Commission concluded (2 F. P. C. at p. 207): 

11 The companies to be subjected to regulation were conceived of as j 
* pipe line 9 companies, and it was assumed that production and gathering! 
would enter the field of regulation only to the extent that the € pipe line y ■ 
companies, either directly or through affiliates, controlled the production j 
or gathering of the gas so transported . 9 9 

37 This latter finding was made as to Interstate in Interstate Natural Gas! 
Co. Inc., 3 P. P. C. 416 (1943). 


i 
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In a series of decisions since 1940 the Commission has 
consistently held that companies engaged in producing or 
gathering but not in the business of transporting gas to 
consumer markets (except in so far as gathering neces¬ 
sarily aids in that function) are not subject to regulation. 38 
Several of these cases, it should be noted, were decided 
after the Supreme Court’s decision in Interstate Natural 
Gas Co. v. Federal Power Commission, 331 U.S. 682 (1947). 

In August, 1947, after the Supreme Court’s decision in 
the Interstate case, the Commission issued Order No. 139, 39 
stating in part that: 

“ * * * independent producers and gatherers of natural 
gas * • • can sell at arm’s length and deliver such gas to 
interstate pipe lines and can enter into contracts for 
such sale without apprehension that in so doing they 
may become subject to assertions of jurisdiction by the 
Commission under the Natural Gas Act.” 40 


The Order was rescinded on July 11, 1950, after this pro¬ 
ceeding vras instituted by the Commission. 

The jurisdictional test applied by the Federal Power 
Commission over the past twelve years of its administra¬ 
tion of the Natural Gas Act is in keeping with the legisla¬ 
tive history and structure of that Act. It was fairly and 
thoughtfully applied in this case. The Commission’s test 
is, as a matter of law, entitled to great weight in this 


38 Fin-Ker Oil and Gas Production Co., 6 F. P. C. 92 (1947); Tennessee Gas 
and Transmission Co. and The Chicago Corp., 6 F. P. C. 98 (1947) ; Kansas-Ne- 
braska Natural Gas Co. Inc., 6 F. P. C. 664 (1947) ; E. J. and D. E. Whelan, 6 
F. P. C. 672 (1947) ; Hassie Hunt Trust, 6 F. P. C. 835 (1947) ; Sinclair Prairie 
Oil Co., 6 F. P. C., 1059 (1947) ; La Gloria Corp., 7 F. P. C. 349 (1948); The 
Superior Oil Co, 7 F. P. C. 627 (1948). 

39 Commissioner Draper who alone dissented from Order No. 139 concurred 
in the decision in the present case—in both instances on the same grounds, 
that the important question is whether the exercise of Commission jurisdic¬ 
tion would conflict with state conservation functions (R. 10890). 

40 The Order is printed as Appendix II to S. Rep. 567, 81st Cong., 
1st Sess. (1949). For applications of the Order, see American Republics 
Corp., 7 F. P. C. 952 (1948); Houston Oil Co. of Texas, 7 F. P. C. 953 
(1948); and General Crude Oil Co., 7 F. P. C. 1024 (1948). 
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Court. 41 It has far more than a “reasonable basis in law.” 
National Labor Relations Board v. Hearst Publications. 
Inc., 322 U.S. Ill, 131 (1944). It should be upheld. 



L THE DECISIONS RELIED UPON BY PETITIONERS 
DO NOT SUPPORT THEIR INTERPRETATION OF 
THE ACT OR THEIR ATTACK ON THE COMMIS¬ 
SION’S FINDINGS. 


The major legal arguments of the petitioners stem from 
their interpretation of the decision in Interstate Natural 
Gas Co. v. Federal Power Commission, 331 U. S. 682 (1947). 
In their broadest aspect these arguments take the form of 
an assertion that the decision in that case establishes “as a 
matter of law that the sales of natural gas in interstate com¬ 
merce for purpose of resale are not included in the exemp¬ 
tion as to ‘production or gathering’ ” (Wisconsin Brief, p. 
38). The language used by the Supreme Court in the Inter¬ 
state case disposes of this contention. The Supreme Court 
plainly said that in appropriate circumstances sales of gas 
in interstate commerce for resale are covered by the produc¬ 
tion or gathering exemption. Interstate Natural Gas Co. v. 
Federal Power Commission, 331 U.S. 682,690 (1947). This 
explicit statement does not stand alone. In opinions written 
both before and after the Interstate decision the Supreme 
Court has indicated that in appropriate circumstances sales 
of natural gas are covered by the production or gathering 
exemption. See Federal Power Commission v. Hope Nat¬ 
ural Gas Co., 320 U.S. 591, 614 (1944), and Federal Power 
Commission v. Panhandle Eastern Pipe Line Co., 337 U.S. 


<1 In Federal Power Commission v. Panhandle Eastern Pipe Line Co., 337 
U. S. 498 (1949), the Supreme Qourt gave weight in reaching its own con¬ 
clusion to the long standing interpretation of the Act bj the Commission. See 
also United States v. Chicago North Shore & Milwaukee Railroad Co., 288 
U. S. 1, 13-14 (1933); Norwegian Nitrogen Products Co. v. United 
States, 288 U. S. 294, 315 (1933); United States v. American Trucking Asso¬ 
ciations, Inc., 310 U. S. 534, 549 (1940); Federal Trade Commission v. Bunte 
Bros., Inc., 312 U. S. 349, 352 (1941); Levinson v. Spector Motor Service, 330 
U. S. 649, 667, 672 (1947). 
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498, 506-507 (1949). 42 These statements must necessarily 
be read as rejecting the broad suggestion implicit in peti¬ 
tioners’ arguments that sales, by reason of their nature, 
are activities that cannot be comprehended within the mean¬ 
ing of the words “production or gathering.’’ 43 

Petitioners also argue that even if some sales for resale 
in interstate commerce are covered by the production or 
gathering exemption, the decision in the Interstate case 
establishes that Phillips’ sales do not fall within the scope 
of the exemption and that the Commission erred as a mat¬ 
ter of law in holding otherwise. Petitioners’ argument de¬ 
pends upon the following propositions: (1) that Interstate’s 
sales were, on the facts, similar in all significant respects to 
Phillips’ sales, (2) that it follows, as a matter of law, that 
Phillips’ sales are not within the production or gathering 
exemption unless it can be shown that federal regulation of 
those sales will be inconsistent with or a substantial inter¬ 
ference with state regulatory functions and (3) that Phil- 

*2 In the Hope case the Supreme Court said, (320 U. S. at pp. 614-615): 

“It is hardly necessary to add that a limitation on the net earnings 
of a natural gas company from its interstate business is not a limitation 
on the power of the producing state either to safeguard its tax revenues 
from that industry or to protect the interests of those who sell their gas 
to the interstate operator . The return which the Commission allowed 
was the net return after aU such charges (Italics supplied) 

In the Panhandle case the Supreme Court, in commenting on its prior decision 
in Colorado Interstate Gas Co. v. Federal Power Commission, 324 IT. S. 581 
(1945), said that its decision there was not “a precedent for regulation of 
any part of production or marketing.” The Court then went on significantly 
to add that even though the cost of gas bought by a natural gas company 
from producers would be a weighty factor in rate making and that Congress 
knew of this relationship, Congress nevertheless excluded the Commission 
from exercising any direct control or regulation over production or gathering. 
(337 U. S. at pp. 506, 507) 

43 In the ordinary usage of business, a gas producing company is a com¬ 
pany that both produces and sells gas, just as a toy manufacturer is a person 
who produces and sells toys. Cf. American Sugar Refining Co. v. Louisiana, 
179 U. S. 89, 92 (1900): 

“The right to sell is clearly an incident to the right to manufacture or 
produce, and it is at least a question for the legislature to determine 
whether anything done to prepare a product most perfectly for the needs 
of the market shall not be treated as an incident to its growth or produc¬ 
tion. ’ 7 

See also Missouri v. Kansas Natural Gas Co., 265 U. S. 298, 308-309 (1924); 
Brown v. Maryland, 25 U. S. (12 Wheat.) 419, 446-447 (1827). 
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lips’-sales do not meet this test (a) because they cannot con¬ 
stitutionally be regulated by the states and (b) because in 
any event there would be no conflict, in fact, between fed¬ 
eral and state regulation. 

Each of these propositions is essential to petitioners ’ ar¬ 
guments and each is without merit. 

On the facts Phillips’ sales differ in significant respects 
from the sales that were involved in the Interstate case. 
The Commission’s findings of fact in the Interstate case dis¬ 
close at least three important factual differences between 
Interstate’s sales and Phillips’ sales. Each of these dif¬ 
ferences has a direct bearing on the relationship between 
the sales in question and the production or gathering ex¬ 
emption. 

1. Unlike Phillips’ sales, the contested sales by Inter¬ 
state were made after the gathering process had been com¬ 
pleted and after the gas had entered and moved through i 
transmission lines which were admittedly subject to the 
jurisdiction of the Commission. The Commission so found. 
Interstate Natural Gas Company, Inc., 3 F. P. C. 416, 420 
(1943). The facilities involved were part of Interstate’s 
transmission system, and the sales were a part of or inci¬ 
dent to its function. The Supreme Court noted that: “By 
the time the sales are consummated, nothing further in the 
gathering process remains to be done.” (331 U.S. at p. 693.) ! 
This was recognition of the functional rather than quanti¬ 
tative meaning of the production or gathering exemption; 
once the gas had entered Interstate’s transmission system, 
any sale out of it was a part of the business of that system 
and was not a part of or incidental to the production and 
gathering that preceded the delivery of the gas into the 
system. There are, and could be, no similar findings in the 
case of Phillips. Phillips, as the Commission found, owns 
no interstate transmission system. All of Phillips’ sales 
are made out of its gathering systems into the interstate 
transmission systems of others. 
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2. Unlike Phillips, Interstate purchased large quantities 
of gas that had previously been gathered by the sellers. 
The Commission so found (3 F.P.C. at p. 420). The Su¬ 
preme Court noted (331 U.S. at p. 685): 

“By far the larger part of the gas so purchased by 
petitioner has been gathered from various wells of the 
selling companies before delivery to petitioner is 
made.” (Italics supplied) 

# 

A footnote to this sentence recorded the fact that 95% of 
the gas purchased by Interstate was ‘ ‘ gathered by the pro¬ 
ducers before delivery to petitioner” (Id.), and the Court 
again emphasized, near the conclusion of its opinion, that 
the gas involved was gas produced by Interstate plus gas 
“produced and gathered by other companies.” (331 U.S. 
at p. 692). There are, and could be, no similar findings in 
the case of Phillips. 

3. Unlike Phillips, Interstate did no extracting of natural 
.gasoline liquids and the gas was already in a transmission 
system when it was sold (331 U.S. at p. 685). Like the find¬ 
ings on prior gathering by Interstate’s sellers, this finding 
went to the business function performed by Interstate. That 
Interstate’s sales were not made at the end of processing 
further shows that the sales did not mark a change in the 
economic function performed with respect to the gas 
sold, but only a diversion of the gas to a different destina¬ 
tion from the rest of the stream from which it was taken. 
There are, and could be, no similar findings in the case of 
Phillips. 

In the light of these differences it can hardly be suggested 
that the sales which the Supreme Court was considering in 
the Interstate case were the same kind of sales that are in¬ 
volved in this case. Nor can it be assumed that in deciding 
that case the Supreme Court disregarded the Commission’s 
finding that Interstate’s sales were made out of an inter¬ 
state transmission system after gathering had been com¬ 
pleted. The language in the Supreme Court’s opinion must 
be read in the light of the Commission’s findings and of the 
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facts that were before the Court. So viewed, that language 
cannot be regarded as controlling in the instant case. 44 

But even if it should be assumed, contrary to the facts, 
that the sales in the Interstate case were the same kind of 
sales that are involved here, it does not follow, as peti¬ 
tioners assume, that Phillips’ sales are subject to the Com¬ 
mission’s jurisdiction unless conflict with state regulatory 
functions is shown. Apart from the differences in the na¬ 
ture of the sales that test is inapplicable here because of 
the difference between the operations of the two companies 
involved. Interstate’s business was that of an integrated 
natural gas producing and transmission company. It was a 
natural gas company by reason of activities other than the 
•sales involved in the Interstate case. Most of its sales were 
admittedly within the jurisdiction of the Federal Power 
Commission. It was one of the companies specifically cited 
in the legislative history as a target of federal regulation 
(FTC Report, pp. 574-579, 591-592). In short, Interstate 
was the type of public utility engaged in the interstate 
transmission of gas from producing fields to consuming 
areas which the statute was primarily intended to regulate. 
Read in the light of this important fact the language of the 
Supreme Court cannot be construed as applicable 
to a company that is not otherwise a natural gas 
company, but is engaged solely in producing and gathering 
activities as is the case with Phillips. The Court did not 
say that a company engaged solely in production and gath- 1 
ering is subject to federal regulation unless it can be shown 
that regulation of its sales will conflict with state authority. ! 
The Court itself disavowed any intention of deciding what 
test should be applied to sales made by an independent pro¬ 
ducer or gatherer as a part of its production or gathering 

activities. The Court referred to the Columbian case , 2 F. 

■ » 

44 Compare Armour & Co. v. Wantock, 323 XL S. 126, 132-133 (1944): 

j 

“It is timely again to remind counsel that words of our opinions are ; 
to be read in the light of the facts of the case under discussion . 9 9 
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P. C. 200 (1948), and the Billings case, 2 F.P.C. 288 (1940), 
and expressly stated (331 U.S. 682, 690-691, footnote 18): 

“We express no opinion as to the validity of the jur¬ 
isdictional tests employed by the Commission in these 
cases.’ ’ 

The legislative history provides ample justification for 
distinguishing between an independent producer or gath¬ 
erer, on the one hand, and a public utility engaged in the 
operation of interstate transmission lines, on the other. It 
was the interstate transmission companies that Congress 
intended to regulate, not the independents engaged in pro¬ 
duction or gathering. See pp. 25-35, supra, and Colum¬ 
bian Fuel Corporation, 2 F. P. C. 200, 207 (1940). In view' 
of this plain Congressional intent, a decision interpreting 
the exemption of production or gathering as applied to the 
activities of an interstate transmission company, which is 
otherwise clearly subject to the Act, is not an authority for 
extending federal regulation to sales made by independent 
producers and gatherers not otherwise subject to the Act. 

But even if it should be further assumed that Phillips’ 
sales in this case are subject to regulation unless it is shown 
that regulation of the sales would conflict or interfere with 
state regulation, petitioners’ arguments must still be re¬ 
jected. The Commission found that regulation of Phillips’ 
sales would in fact conflict with the exercise of state regu¬ 
latory functions and this finding is fully supported by the 
evidence. Discussion of this point is reserved for later sec¬ 
tions of the brief. See pp. 54-73, infra. At this point in the 
discussion, however, it may be useful to note that in this- 
aspect of the case, as in others, there is a significant differ¬ 
ence between the situation here and the situation in the 
Interstate case. 

In that case, the Supreme Court pointed out that there 
was nothing in the record to indicate that regulation by 
the Federal Power Commission wras in any w T av in¬ 
consistent wdth the exercise by Louisiana of the powers over 
production and gathering of gas reserved to it in Section 
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1(b) of the Act (331 U. S. at p. 691). The Court also 
pointed out that Louisiana had not opposed the jurisdiction 
of the Commission and had not urged that federal regula¬ 
tion of the sales in question would interfere with the State’s 
regulatory functions. In the instant case, Oklahoma, Texas 
and New Mexico, the three producing States, all appeared 
before the Commission and urged that exercise of its regu¬ 
latory power over Phillips’ sales would conflict with state 
conservation programs and policies. The Commission 
found that conflict would result if it attempted to regulate 
the sales in question. 

Of the other cases relied on by petitioners, only Peoples 
Natural Gas Co. v. Federal Power Commission, 75 App. 
D. C. 235, 127 F. 2d 153 (1942), cert, denied 316 U. S. 700 
(1942), need be noticed. In that case the Federal Power 
Commission sued to enforce an order requiring the com¬ 
pany to produce certain books and records. The precise 
question presented was whether prima facie the Commis¬ 
sion was entitled to investigate the status of the company; 
the power to investigate does not depend on whether the 
company is a natural gas company within the meaning of 
the Act. 43 Natural Gas Act, §§ 14(a) and (d). The 
case was decided on the pleadings and without findings by 
the Commission. There was, therefore, nothing in the rec¬ 
ord before the Court to show whether the sale in question 
was a part of or an incident to production and gathering, 
and the Court decided the case without referring to the 
language of Section 1(b) which excludes production and 
gathering from the Act’s coverage. To the extent that 
the Court’s language may be read as suggesting that all 
sales for resale made in interstate commerce are subject to 
regulation, irrespective of the exemption of production or 
gathering, the language must be regarded as inconsistent 
with subsequent statements made by the Supreme Court in 

*3 The Court will note that, following the hearings on the question whether 
Peoples was in fact a natural gas company within the meaning of the Act, 
the commission issued an order dismissing the investigation, The Peoples 
Natural Gas Company, 5 F. P. C. 761 (1946). 
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Interstate Natural Gas Co. v. Federal Power Commission, 
331 U. S. 682, 690 (1947), and Federal Power Commission 
v. Panhandle Eastern Pipe Line Co., 337 U. S. 498, 506, 507 
(1949). 

IV. THE STATES MAY CONSTITUTIONALLY REGU¬ 
LATE SALES PART OF OR INCIDENT TO PRO¬ 
DUCTION OR GATHERING. 

Petitioners urge that the states had no power in 1938 and 
have no power now to regulate sales such as Phillips’. 
From this premise petitioners make two further argu¬ 
ments: (1) that such sales were not intended by Congress 
to be included in the production or gathering exemption 
(Wisconsin Brief, pp. 37-38), and (2) that there can be no 
conflict between federal and state power (Wisconsin Brief, 
p. 60). These two arguments will be considered separately. 

# 

A. Petitioners’ Argument Misconceives the Nature of the 

Regulatory “Gap” which Congress Intended to Close. 

Petitioners point to the fact that the legislative history 
of the Natural Gas Act shows that when Congress enacted 
the statute it intended to close a so-called “gap” in regu¬ 
latory authority created by decisions holding that 
under the commerce clause of the Constitution the 
states could not regulate certain kinds of sales in interstate 
commerce. Petitioners then assert, without citing relevant 
authority, that in 1938 the states had no authority to regu¬ 
late the prices charged in the field by independent pro¬ 
ducers or gatherers and on that basis conclude that Con¬ 
gress intended to subject such sales to federal regulation. 
The petitioners are wrong on the point of constitutional 
law because in 1938 the states had power under the Con¬ 
stitution to regulate field prices charged by producers or 
gatherers. But apart from this error, petitioners’ argu¬ 
ment fails for another reason. 



I 

I 

I 
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Petitioners incorrectly assume that the gap which Con¬ 
gress intended to close was a gap that related to the regu¬ 
lation of prices of gas charged in the field by independent 
producers or gatherers. This assumption is unwarranted 
because the legislative history shows that the regulatory 
gap with which Congress was concerned was not conceived, 
defined or considered in terms of the sales made by inde¬ 
pendent producers or gatherers in the field even though 
those sales might be made in interstate commerce. The na¬ 
ture of the gap Congress intended to close is indicated by 
the report of the House Committee on H.R. 6586 (H. Rep. 
709, 75th Cong., 1st Sess., (1937)). That report, after cit¬ 
ing Missouri v. Kansas Gas Co 265 U.S. 298 (1924), and 
Public Utilities Commission of Rhode Island v. Attleboro 
Steam & Electric Co., 273 U.S. 83 (1927), stated (p. 2) : 

“The basic purpose of the present legislation is to 
occupy this field in which the Supreme Court has held 
that the states may not act.” (Emphasis supplied.) 

i 

In each of the cases cited in the report, the Supreme i 
Court dealt with a sale by a public utility (one a gas trans¬ 
mission company, the other an electric power company) i 
after transportation in interstate commerce and not inci¬ 
dental or related to a local activity such as production and 
gathering. Petitioners erroneously assume that the Supreme 
Court’s decision in the Kansas Natural Gas case that the 
state was without power to regulate sales of gas by a trans¬ 
mission company to a local distributing company at the j 
city gate after transportation from another state meant 
that a state was without power to regulate a sale by a pro- , 
ducing and gathering company incidental to those local 
activities. 46 

* 4 The statement in the report referring to a “gap” on which petitioners 
rely cannot be read as meaning that in 1938 Congress was attempting to 
anticipate what the holding of the Supreme Court might be if in the future 
a question should arise as to the power of the states to regulate prices i 
charged in the field by independent producers or gatherers. Prophecy as to 
how the Court will deal with different fact situations that may arise under ' 
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Not only had no gap been created by the Supreme Court 
decisions in respect of state regulation of sales by inde¬ 
pendent producers and gatherers to transmission com¬ 
panies, but the evidence is clear that, so far as Congress 
was concerned at all with independent producers and gath¬ 
erers, it was concerned with protecting them against the 
pipe line companies. There is no evidence that Congress 
had any intention to subject the independent producers or 
gatherers to the kind of public utility regulation which it 
intended to extend to the interstate transmission companies. 
Transmission companies had been historically regarded as 
public utilities. On the other hand, it must be remembered 
that although the states had enacted a variety of conserva¬ 
tion measures affecting oil and gas, the independent pro¬ 
ducers and gatherers had not historically been regarded 
as public utilities or regulated as such by the states. To 
construe the Natural Gas Act as intending to apply public 
utility regulation to independent producers and gatherers 
would be inconsistent with the assertion of the House Com¬ 
mittee that the Act contained nothing novel in its provi¬ 
sions but merely provided “for regulation along recognized 
and more or less standardized lines.” H. Rep. 2651, 74th 
Cong., 1st Sess. (1936). 

B. Where There is a Sufficient Local Interest and No 
Pre-emption by Federal Statute, the States May Regu¬ 
late Activity in Interstate Commerce so Long as They 
do not Discriminate. 

For the reasons stated in the preceding point we submit 
that the so-called “gap” which Congress intended to close 
by the Natural Gas Act was not a “gap” that related to 

(Footnote 46 Cont.) 

the commerce clause is a difficult and hazardous task at best. As Mr. Chief 
Justice Hughes said in Kelly v. Washington, 302 U. S. 1, 15 (1937): 

“Whether the State in a particular matter goes too far must be left to 
be determined when the precise question arises.” 

See also Lake Shore & Michigan Southern Bailway Co. v. Ohio, 173 U. S. 
285, 308 (1899); Union Brokerage Co. v. Jensen, 322 U. S. 202, 211 (1944), 
and Morgan v. Virginia, 328 U. S. 373, 377-378 (1946). It should not be 
assumed that Congress was making any such attempt at prophecy when it had 
before it no regulatory problem that required the attempt. 
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any supposed lack of power in the states to regulate field 
prices. Conjecture about what Congress may have thought 
in 1938 about the power of the states to regulate such 
prices is therefore irrelevant. The fact is, however, that in 
1938 the states had and today have the power under the 
federal Constitution to regulate field prices of natural gas. 
The power of the states to act on matters of local concern, 
even though those matters directly affect interstate com¬ 
merce, was described by Mr. Justice Stone in South Caro¬ 
lina State Highway Department v. Barnwell Brothers, Inc., 
303 U.S. 177,184-185 (1938) : 47 

“While the constitutional grant to Congress of 
power to regulate interstate commerce has been held 
to operate of its own force to curtail state power in 
some measure, it did not forestall all state action af¬ 
fecting interstate commerce. Ever since Willson v. 
Bloch Bird Creek Marsh Co., 2 Pet. 245, and Cooley v. 
Board of Port Wardens, 12 How. 299, it has been rec¬ 
ognized that there are matters of local concern, the 
regulation of which unavoidably involves some regu¬ 
lation of interstate commerce but which, because of 
their local character and their number and diversitv, 
may never be fully dealt with by Congress. Notwith¬ 
standing the commerce clause, such regulation in the 
absence of Congressional action has for the most part 
been left to the states by the decisions of this Court, 
subject to the other applicable constitutional re¬ 
straints. ’ ’ 

After reviewing instances of state action which “have been 
sustained even though they materially interfere with inter¬ 
state commerce” (303 U.S. at p. 188), he concluded (303 
U. S. at p. 189): 

“In each of these cases regulation involves a burden 
on interstate commerce. But so long as the state ac¬ 
tion does not discriminate, the burden is one which the 
Constitution permits because it is an inseparable inci- 


47 This case was decided by a unanimous Qourt before the Natural Gas Act 
was passed* 
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dent of the exercise of a legislative authority, which, 
under the Constitution, has been left to the states.” 48 

This doctrine was applied to orders of the State of Okla¬ 
homa fixing the minimum field price of gas produced in 
the Guymon-Hugoton field and directing a producer and 
taker of gas in that field to take gas from an offset pro¬ 
ducer ratably and to pay the basic field price in Cities Serv¬ 
ice Gas Co. v. Peerless Oil & Gas Co., 340 U. S. 179 (1950). 
There the Court rejected the contention that the Oklahoma 
orders were invalid because they would interfere with in¬ 
terstate commerce. The Court held that a state may regu¬ 
late the field price of natural gas even though it is moving 
in interstate commerce, stating (340 U. S. at pp. 186-187): 

“The Commerce Clause gives to the Congress a 
power over interstate commerce which is both para¬ 
mount and broad in scope. But due regard for state 
legislative functions has long required that this power 
be treated as not exclusive. Cooley v. Port Wardens, 
12 How. 299 (1851). It is now well settled that a state 
may regulate matters of local concern over which fed¬ 
eral authority has not been exercised, even though the 
regulation has some impact on interstate commerce. 
Parker v. Brown, 317 U. S. 341 (1943); Milk Control 
Board v. Eisenberg Farm Products, 306 U. S. 346 
(1939); South Carolina Highway Dept. v. Barnwell 
Bros., 303 U. S. 177 (1938). The only requirements 
consistently recognized have been that the regulation 
not discriminate against or place an embargo on inter¬ 
state commerce, that it safeguard an obvious state in¬ 
terest, and that the local interest at stake outweigh 
whatever national interest there might be in the pre¬ 
vention of state restrictions.” 


*8 See Parker v. Brown, 317 XT. S. 341, 362-363 (1943), where the Court 
pointed ont the need for * * accommodation of the competing demands of the 
state and national interests involved” and concluded that regulation by the 
state, even though also operating as regulation of interstate commerce, is 
to be sustained if “it appears that the matter is one which may appropriately 
be regulated in the interest of the safety, health and well-being of local 
communities and which, because of its local character, and the practical 
difficulties involved, may never be adequately dealt with by Congress.” 
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Petitioners seek to avoid the Cities Service case by urg¬ 
ing that Phillips’ sales are not local in character because 

* the gas is ultimately resold for public consumption in a 
number of different states and because Phillips * operations 
are substantial in size. ( E.g ., Wisconsin Brief, pp. 37-38, 
44, 47). 

The Cities Service case cannot be distinguished on these 
grounds. There, no less than here, the sales involved were 
sales in interstate commerce for resale for ultimate public 

► consumption. The Supreme Court pointed out that about 
90% of the entire production of the field in question was 
“ultimately consumed outside the State” (340 U. S. at p. 
181). Nor does the size of the operation in question deter- 

* mine whether it is amenable to state regulation. In the 
Cities Service case, the Supreme Court noted that Cities 
Service owned about 300,000 of the entire 1,000,000 acres 
and controlled 236 of the 300 wells in the field for which 1 
the rate , was fixed. 

In determining the validity of state regulation, the cm- ! 
cial questions are “the nature of the state regulation in- 

* volved, the objective of the state and the effect of the regu- 

v lation upon the national interest in the commerce.” Itti- \ 

nois Natural Gas Co. v. Central Illinois Public Service Co ., 
314 U. S. 498, 505 (1942). I 

The Cities Service case is dispositive of these questions. 
The Court recognized that although there is “a strong 
national interest in natural gas problems,” nevertheless, I 

r a “legitimate local interest is at stake • • •. A State is jus¬ 

tifiably concerned with preventing rapid and uneconomic ; 
dissipation of one of its chief natural resources.” (340 j 
U. S. at p. 187). Moreover, the national interest includes 

* not only the interest of consumers in obtaining natural gas 

f as cheaply as possible, 49 but also the common interest in con- ; 

49 In this connection the Snprexne Court pointed ont that “the wellhead 
price of gas is but a fraction of the price paid by domestic consumers at 
the burner-tip, so that the field price as herein set may have little or no effect 
on the domestic delivered price. ** (340 U- S. at page 187). The State of Wis¬ 
consin indicates in its brief that for use at its executive residence and at 

* the University of Wisconsin it pays a rate of about $1.07 per Mef. for gas j 
purchased at 8.17^ per Mcf. by Michigan-Wisconsin from Phillips in the field j 

► (Wisconsin Brief, pp. 28-29). 


i 
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servation. Thus, as to conservation “the national interest 
and the interest of producing States may well tend to coin- 
cide. ,, (340 U.S. at pp. 187-188). The Court concluded (340 
U. S. at p. 188): 

“In any event, in a field of this complexity with such 
diverse interests involved, we cannot say that there is 
a clear national interest so harmed that the state price- 
fixing orders here employed fall within the ban of the 
Commerce Clause.’’ 

Petitioners argue, however, that whatever may be the 
present state of the law, in 1938, when the Natural Gas Act 
was passed, it was not understood that the states could 
regulate sales of gas in interstate commerce. This ignores 
the fact that the very special interest of the states in nat¬ 
ural gas has long been the basis for far reaching and com¬ 
prehensive regulation 50 and that in the Cities Service case 
the Court relied on doctrine at least as old as Cooley v. 
Board of Wardens of the Port of Philadelphia, 53 U.S. (12 
How.) 298 (1851). 

It was well understood in 1938 that regulation of sales 
part of or incidental to production or gathering was clearly 
within the power of the states. Mr. Chief Justice Stone 
pointed out in his dissenting opinion in Colorado Inter¬ 
state Gas Co. v. Federal Power Commission, 324 U. S. 581, 
620-621 (1945), that the purpose of the Natural Gas Act: 

“ . . . was to bring under federal regulatory control 
the interstate transportation and sale of natural gas 
which had been held not to be subject to state regula¬ 
tion, in Missouri v. Kansas Gas Co., 265 U. S. 298; cf. 
Public Utilities Comm’n v. Attleboro Co., 273 U.S. 83, 


50 See Ohio Oil Co. v. Indiana, (No. 1), 177 U. S. 190, 211-212 (1900), where 
the Court said the “regulations of natural deposits of oil and gas # # # must 
hence be treated as relating to the preservation and protection of rights of an 
essentially local character”; Lindsley v. Natural Carbonic Gas Co., 220 U. S. 
61 (1911); Pierce Oil Corp. v. Phoenix Refining Co., 259 IT. S. 125 (1922); 
Walls v. Midland Carbon Co., 254 U. S. 300, 319 (1920), where the Court 
said that “the determining consideration is the power of the State over, 
and its regulation of a property in which # • # the State has an interest to 
adjust and preserve, natural gas being one of the resources of the State”; 
Bandini Petroleum Co. v. Superior Court, Los Angeles County, Calif., 284 
TJ. S. 8 (1931) ; Henderson Co. v. Thompson, 300 IT. S. 258, 264 (1937). 
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but to leave undisturbed all other matters which were 
then subject to state regulation, which included rate¬ 
making for production and gathering.”* 1 (Italics sup¬ 
plied) 

As the Supreme Court noted in the Cities Service case, 
the two statutes under which the orders there in question 
were issued had been enacted in 1913 and 1915 (340 U. S. 
at pp. 184-185). As early as 1920 a price order had been 
issued under the 1913 statute. 52 Kansas has also acted to 
fix minimum prices under statutory authority which the 
Supreme Court of Kansas regarded as having its origin 
before the Natural Gas Act was passed. Kansas-Nebraska 
Natural Gas Co. v. State Corporation Commission, 169 Kan. 
722, 222 P. 2d 704, 711-712 (1950). 53 

Thus, it is apparent that in 1938 there was nothing 
strange about regulation by the states of prices governing 
sales in 'which the states have a legitimate interest, even 
though the commodity moves in interstate commerce. As 
the Supreme Court said only 8 months after the passage 
of the Natural Gas Act in Milk Control Board v. Eisen- 
berg Farm Products, 306 U. S. 346, 351-352 (1939), in sus¬ 
taining the fixing by Pennsylvania of the price of milk 
sold for resale in interstate commerce: 

“Every state police statute necessarily will affect in¬ 
terstate commerce in some degree, but such a statute 

51 It will be noted that this statement of the law is wholly consistent with 
the holding of the case that in determining the city gate rate, the Federal 
Power Commission conld include production and gathering facilities of the 
interstate transmission company in its rate base. Moreover, since Mr. Chief 
Justice Stone joined with the majority of the Court in the Attleboro case, 
his views on the holding of that case are particularly significant. 

53 Oklahoma Corporation Commission Order No. 1662 (1920). 

53 In discussing the Natural Gas Act and its application to the price order 
in question, the Supreme Court of Kansas stated (222 P. 2d at p. 711): 

‘ ‘ Certainly it was not designed to limit or destroy the authority of states 
in which natural gas is found to conserve natural gas and to prevent 
waste in its production, gathering, distribution or sale. Congress made it 
clear such a result would not follow , and in doing so took cognisance 
of the specific Kansas statute here involved and of statutes of other states 
designed to conserve natural gas and to prevent waste in its production, 
gathering, distribution or sale. ,> (Italics supplied) 




does not run counter to the grant of Congressional 
power merely because it incidentally or indirectly in¬ 
volves or burdens interstate commerce. This is so 
even though, should Congress determine to exercise 
its paramount power, the state law might thereby be 
restricted in operation or rendered unenforceable. 
These principles have guided judicial decision for 
more than a century.” (Italics supplied) 

C. Congress Can Confirm State Power to Regulate the 
Transactions in Question, and It Has Done so by the 
Production or Gathering Exemption. 

Finally, if there were any question about the power of 
the state to regulate the field prices of natural gas in the 
absence of federal action, Congress can lawfully confirm 
state power to regulate such prices, and it has done so in 
the Natural Gas Act. 

Petitioners point out that in the Cities Service case the 
Supreme Court said (340 U. S. at pp. 188, 189): 

“Whether the Gas Act authorizes the Power Commis¬ 
sion to set field prices on sales by independent pro¬ 
ducers, or leaves that function to the states, is not be¬ 
fore the Court.” 

This remark was obviously not intended to suggest 
that by the mere passage of the Natural Gas Act 
Congress had pre-empted the regulation of field prices. 
The remark leaves open the question whether the Natural 
Gas Act is properly to be regarded as an express recogni¬ 
tion by Congress that the fixing of field prices was, as a 
matter of legislative policy, to be left to the several states. 
The entire thrust of the legislative history of the Act is, 
as we have shown, that Congress intended by the produc¬ 
tion or gathering exemption to preserve state power over 
production and gathering rates. Thus, as the Supreme 
Court said with respect to the Act’s similar preservation 
of state control over rates for local distribution (Panhandle 
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Eastern Pipe Line Co. v. Public Service Commission of 
Indiana., 332 U. S. 507, 521, 523-524 (1947)): 

“The Natural Gas Act therefore was not merely in¬ 
effective to exclude the sales now in question from state 
control. Rather both its policy and its terms confirm 
that control. More than ‘silence’ of Congress is in¬ 
volved. The declaration, though not identical in terms 
with the one made by the McCarran Act, 59 Stat. 33, 
15 U.S.C. § 1011, concerning continued state regulation 
of the insurance business, is in effect equally clear, in 
view of the Act’s historical setting, legislative history 
and objects, to show intention for the states to con¬ 
tinue with regulation where Congress has not expressly 
taken over. • • • Congress has undoubted power to 
define the distribution of power over interstate com¬ 
merce. Southern Pacific Co. v. Arizona, 325 TJ. S. 761, 
769, and authorities cited; cf. Prudential Ins. Co. v. 
Benjamin, supra. Here the power has been exercised 
in a manner wholly inconsistent with exclusion of state 
authority over the sales in question. 

• * • • 

“These considerations all would lead to the conclu¬ 
sion that the states are not made powerless to regulate 
the sales in question by any supposed necessity for 
uniform national regulation but that on the contrary 
the matter is of such high local import as to justify 
their control, even if Congress had remained wholly 
silent and given no indication of its intent that state 
regulation should be effective. But in this case, in 
addition to those considerations taken independently, 
the policy which we think Congress has clearly de¬ 
lineated for permitting and supporting state regula¬ 
tion removes any necessity for determining the effect 
of the commerce clause independently of action by 
Congress and taken as operative in its silence.” 
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V. REGULATION BY THE FEDERAL POWER COM¬ 
MISSION OF THE TRANSACTIONS INVOLVED 
HERE WOULD BE INCONSISTENT OR A SUB¬ 
STANTIAL INTERFERENCE WITH STATE FUNC¬ 
TIONS. 

A. The Commission Found That Its Regulation of These 
Transactions Would Result in Such Interference and 
Inconsistency. 

Apart from finding that Phillips * sales are part of its 
gathering business or at least exempt incidents thereof, the 
Commission also found that the ‘ 1 evidence in this case sup¬ 
plies still another type of barrier to our regulation of Phil¬ 
lips ’ sales” (R. 10880-10881). This entirely separate bar¬ 
rier is that these sales “are so closely connected with the 
local incidents of [production and gathering] as to render 
rate regulation by this Commission inconsistent or a sub¬ 
stantial interference with the exercise by the affected States 
of their regulatory functions” (R. 10881). See Interstate 
Natural Gas Co. v. Federal Power Commission , 331 U. S. 
682, 690 (1947). 54 

After referring to the conservation programs of Okla¬ 
homa, Texas and New Mexico, the Commission specifically 
found (R. 10882-10883): 

“In varying degrees, the evidence clearly shows that 
our regulation of sales made in the process of produc¬ 
tion and gathering would, by its very nature, be in¬ 
consistent or constitute a substantial interference with 
such regulation of producers and gatherers by Okla¬ 
homa, Texas, and New Mexico. To cite one example, 
there is a direct relation between price and conserva¬ 
tion, an important concern in the regulation of each of 
the States. Even though a producer be allowed a rea¬ 
sonable return on actual legitimate investment, our fix¬ 
ing of maximum rates for his sales would run counter 


54 Petitioners 9 legal arguments assume that the Interstate case holds that 
sales never fall within the production or gathering exemption unless regulation 
of the sales would directly conflict with the exercise of state regulatory 
powers. This assumption is unjustified. See pp, 37-42, supra . 
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to State conservation efforts, through the fixing of 
minimum well-head prices or otherwise, to insure maxi¬ 
mum recovery of gas prior to abandonment of the well. 
For the higher the profit, the longer it is economical to 
operate the well. And to the extent that the producer 
could obtain a profit higher than that permissible un¬ 
der our maximum-price regulation, the longer aban¬ 
donment would be postponed. Similarly, the higher the 
price paid to the producer and gatherer, the easier it 
becomes for the State to discourage by regulation the 
flaring of gas and to encourage the gathering and mar¬ 
keting of such gas. 75 This is particularly true as to 
casinghead gas. 

11 75 Additionally, it may be noted that the Supreme Court has observed 
that, ‘Low valuation by the [Federal Power] Commission of producing 
properties or low-cost allowance for purchased gas discourages explora¬ 
tion for gas or its sale in interstate commerce/ Federal Power Com¬ 
mission v. Panhandle Eastern Pipe Line Co. 7 337 U.S. 498, 507 (1949).” 


These findings of fact, like the Commission’s finding that 
the transactions involved here are part of or at least in¬ 
cidental to production and gathering, are binding on this 
Court if they are supported by substantial evidence in the 
record as a whole. See pp. 24-25, supra. 

B. The Commission’s Findings are Supported 

by the Evidence. 

The evidence in this case goes much further than to meet 
the minimal requirements of the substantial evidence rule; 
the record before the Commission is replete with testimony 
and exhibits showing that the fixing by the Commission of 
the rates at which Phillips sells to the interstate pipe lines 
would necessarily result in a substantial interference with 
state conservation regulations, policies and programs. 

1. The Fixing of Field Prices by the Federal Power Com¬ 
mission Would Directly and Substantially Affect Legi¬ 
timate Interests of the Producing States. 

Much is said in petitioners’ briefs of the interest of the 
consuming public in price regulation by the Federal Power 
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Commission. Little is said of the interest of the entire 
public in conservation of natural gas. “Billions and 
trillions of feet” of natural gas have been wasted (R. 
3671). As recently as 1945 a fifth of the nation’s total pro¬ 
duction of gas was blown away in the air or burned at the 
wellhead. 55 The vital public interest in the conservation of 
gas was summarized at the hearing by Commissioner 
Murray of the Texas Railroad Commission (R. 3668-3670): 


“If you are going to come down here and freeze a 
low price, then that would work to your temporary ad¬ 
vantage. I am saying you now are representing the 
consumers up there, but pretty soon—that is one thing 
we ran into, the courts nearly knocked our orders out 
on, this flared gas, because we were ordering them to 
do something that they could show had to be done at 
a loss, and by the rise in price that has taken place in 
the last few years, it has made it possible for us to 
get this billions of feet of casinghead gas utilized. 

“You say your consumers are paying the bill. What 
is a few cents a thousand when we market that gas 
down here—I don’t know what you pay, but a few 
cents a thousand isn’t a very big percentage of your 
retail price up there. The cost of transporting it and 
all is so much bigger than three cents, or five cents or 
ten cents a thousand, and yet it means a difference 
down here, whether we can afford to save it and 
whether we can afford to drill for it and develop it. 
What are you going to do if we can’t afford to keep 
on developing our gas? You’ll have to double vour 
price in order to amortize your pipe line over a short 
period of time, and then you are out of gas. 

“I am representing the Railroad Commission and 
we are intervening in this case, but we don’t stand in 
Phillips’ shoes here and we don’t expect them to ac¬ 
cept everything we say. Heck, we have a lot of contro¬ 
versy with Phillips down here. Our duty is to the con¬ 
sumer. There are a devil of a lot more consumers in 
Texas than producers, but our duty is to see they have 
a supply of gas over the years, and we think we are 


55 Smith-Wimberly Beport, 114. 
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looking after the interest of consumers in Wisconsin 
just as much as we are in Texas.’’ 

This is not a case where, as in the Interstate case, the 
affected state is so little concerned over the possible asser¬ 
tion of federal jurisdiction as not even to come forward to 
challenge it. 56 The gas sold by Phillips is produced in Okla¬ 
homa, Texas and New Mexico. Each State came before 
the Commission to protest vigorously the Commission’s 
regulation of these transactions, because its natural gas 
programs and policies would be impaired thereby. 57 ( E.g . 
R. 3753-3757, 3781-3782, 4065-4066, 4073-4077, 4533) And 
all three States are before this Court in support of the 
same position. 58 

The States have adopted comprehensive programs to 
prevent waste of natural gas and to insure that it will be 
produced as efficiently as possible. These programs in¬ 
clude limitations on production, as, for example, by alloca¬ 
tions, pro rations and interconnection of wells; require¬ 
ments as to well spacing; avoidance of premature aban¬ 
donment; full exploitation of marginal acreage; maximum 
utilization of casinghead gas; bans against flaring or other 
improper use of gas. Such programs subordinate short 
term windfalls to the long term common interest of both 
consumers and producers in conserving an exhaustible and 
non-replaceable natural resource (R. 3683-3684). Effectua¬ 
tion of these programs increases costs of production and 

36 See Interstate Natural Gas Co. v. Federal Power Commission, 331 TJ. S. 
682, 691 (1947). 

37 Commissioner Murray of Texas could not “conceive * * * of what juris¬ 
diction they (the FPC) would take over Phillips without conflict resulting'’ 
(R. 3764). 

38 The Court will note that although the three producing States are unani¬ 
mous in challenging FPC jurisdiction, there is no such unanimity in the areas 
where the gas in question is sold. Only Detroit, Wayne County, in which 
Detroit is located, Kansas City and Milwaukee and Wisconsin have urged 
that the Federal Power Commission regulate these transactions, although the 
gas in question is ultimately sold in the States of Ohio, Michigan, Indiana, 
Illinois, Minnesota, Nebraska, Missouri, Iowa, Arizona and California, as well 
as in Wisconsin and in 46 principal cities other than Detroit, Kansas City 
and Milwaukee (R. 6226-6229 (Maps); see Wisconsin Brief, p. 44). 
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requires substantial investment in facilities (R. 3692, 3696, 
3698). 

The record is clear beyond question that price has a 
direct, immediate and potent effect on conservation (R. 
3669, 3671, 3686-3689, 3692, 3696-3701, 3725-3727, 3730-3731, 
3948, 3954-3958, 4053-4055, 4063, 4103-4105, 4122-4123, 4179- 
4180, 4188, 4519, 4525-4526, 4530, 4535-4537, 4712-4714). 
Adequate financial incentive is essential if producers and 
gatherers are to discover, develop, produce and gather 
natural gas in ways that avoid physical and economic waste. 
The history of the natural gas industry reveals why the 
states are so sensitive to the relationship between price 
and conservation. They are acutely aware of the physical 
and economic waste that occurs when prices are inadequate 
to permit the effectuation of proper conservation measures 
(R. 3671, 4053-4055). The entire purport of the record is 
that to make this intricate machinery of conservation op¬ 
erate, voluntary cooperation and compliance are important 
and that there is a direct causal relationship between the 
level of prices and such cooperation and compliance. In¬ 
deed, price increases have been necessary to the successful 
administration of state conservation measures (R. 3730- 
3731, 4104-4106). 59 With this evidence before it showing 
the relationship that exists between price and state con¬ 
servation programs, the Federal Power Commission itself 
found that its rate fixing standards and practices bear no 
relationship to the needs of conservation or to the policies 
or programs of the producing states. 

59 Cf. the conclusion in Conservation of Oil and Gas—A Legal History 
(American Bar Association, 1948), p. 482: 

“The great demand for oil, gas and hydrocarbon products during World 
War II, as well as the discovery of new uses for hydrocarbons, brought 
about a clearer realization of the value of oil and gas. After war time 
price controls were lifted, the prices for both oil and gas increased 
materially. Much gas, which had theretofore been dissipated because it 
could not be saved or used except at a loss, was in demand at a higher 
price and thus was worth saving. Conditions had changed and the Railroad 
Commission of Texas was on safer ground in prohibiting the dissipation 
of gas which could be saved at a reasonable expense . 99 
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The general conclusions that have been stated above are 
supported by the facts relating to particular conservation 
measures and problems. 

a. Proration. 

A basic technique of conservation used in the three States 
is proration. 60 To prevent physical and economic waste 
the States fix the amount of production that will be allowed 
in a given period on the basis of market demand. This is 
prorated into allowables for individual producers. The 
state regulatory body takes into account the situation in 
each field as a -whole (R. 3569-3572). 61 The desires of pro¬ 
ducers to sell or purchasers to buy from a particular pro¬ 
ducer, pool or well cannot control the allowable. Protec¬ 
tion of correlative rights as well as efficient utilization of 
the natural gas require all operators fairly to share the 
burden of any restriction (R. 3576-3577). 

“Reasonable market demand,” the standard commonly 
used in the proration statutes, 62 ties conservation directly 
into price. The price the producer or gatherer receives at 
any given time is necessarily a primary factor in determin¬ 
ing “reasonable market demand.” For the Federal Power 
Commission to regulate such prices would place one 
of the primary determinants of the entire proration pro¬ 
gram in the hands of a body wholly foreign to the State 
agency enforcing the program. 

As proration works in practice, a producer with gather¬ 
ing lines will often not receive an allowable sufficient to 
meet his requirements at a given time and thus, to supply 
his market, must purchase from other producers, and will 
often have to establish connecting lines to do so (R. 3579, 

ooVernon’s Civil Stat. of Texas Art. 6008, $$ 10-20, Art. 6008a, Art. 
6049d, $$ 4-13; New Mexico Stat. $$ 69-212, 213, 213% (1951 Supp.) ; Okla. 
Stat. Tit. 52 $ 239 (1950). 

61 Although Texas now prorates by field, the trend is toward statewide 
proration and Texas may depart from the field basis (U. 3823, 3826-3829, 
4184-4185). 

oa See Texas, New Mexico and Oklahoma statutes, supra. 
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3752, 3933-3935, 4183). If the gatherer were regulated by 
the Federal Power Commission, there would be a clear in¬ 
terference with state efforts to accomplish these inter¬ 
connections because of the reluctance of producers to sell to 
such a gatherer (R. 3753-3757). 

Moreover, if the sales by the gatherer were subjected 
to rate regulation by the Commission, there could be no con¬ 
stant and reasonable relationship between the price at 
which it buys to make up for its insufficient allowable and 
the price at which it sells. Certainly the Commission would 
not and could not adjust its prices from month to month to 
accord with the varying purchases from other producers. 

Finally, it will be noted that the Texas statute provides 
that a producer who refuses to sell at a “reasonable price’’ 
cannot receive an allowable for gas in the particular field. 63 
In determining the “reasonable price” within the meaning 
of this statute the Texas Commission could well collide 
with the Federal Power Commission if the latter were also 
fixing the price in the field. 


b. Unitization. 

Maximum recovery from each reservoir of natural gas at 
minimum cost may be obtained by unitization. By this 
technique all or a large portion of a common pool is drilled 
and operated as a unit regardless of the diversity of own¬ 
ership of the rights thereto. 

Oklahoma has a compulsory field unitization law under 
which its Corporation Commission may require unitization 
upon finding, inter cilia, “that the estimated additional cost 
of unitized operation will not exceed the value of the addi¬ 
tional oil and gas recovered” and that the unitization will 
be for the “common good” and will result in “great ad¬ 
vantage” to the common owners. 64 Under this statute the 

63 Vernon’s Civil Stat. of Texas Art. 6008, $ 20. 

6*Okla. Stat. Tit. 52, $§ 287.1-287.15 (1951). An earlier version of this 
statute was upheld in Palmer Oil Corp. v. Amerada Petroleum Corp., 96 L. 
Ed. 680 (Adv. Op.) (1952). 
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Corporation Commission ordered the establishment of the 
West Edmond Hunton Lime unit in which Phillips partici¬ 
pates on a nnit basis with the other common owners and 
from which gas is sold to Cities Service for transportation 
to, among others, petitioner Kansas City. In Texas 63 and 
New Mexico 66 the regulatory agencies are authorized to 
approve voluntary agreements for unitization. 

Whether unitization is compelled or is sought by pro¬ 
ducers, the price to be received for the gas necessarily de¬ 
termines the value of the additional gas that unitization 
will permit to be recovered. Hence price alone may well 
determine whether unitization is to be compelled or per¬ 
mitted in accordance with the particular law. Here, too, 
regulation by the Federal Power Commission of the price 
would tamper with the state machinery, and could well in¬ 
terfere with the state program and policy. And certainly, 
if the price at which the gatherer sells is to be fixed by the 
Federal Power Commission, the willingness of producers 
to operate and sell on a unit basis would be sharply les¬ 
sened. Indeed, they would be reluctant to engage in any 
such program lest by doing so they subject themselves to 
price control (Cf. R. 3754). 

c. Exploration, Premature Abandonment, Well Spacing, 
Flaring and Drilling Generally . 

Price affects the amount of gas that is initially available 
since it is the incentive for exploration of gas reserves, and 
only with continuing exploration will an abundant supply 
of gas be maintained (R. 3731-3732, 3955, 4059-4061, 4191). 
Once a well is drilled price is the basic factor in preventing 
premature abandonment. As the well pressure diminishes 
an economic limit on production is reached. With price 
incentive it becomes feasible to install compressors and 

wVernon’s Civil Stat. of Texas Art. 6008b. The finding requisite to 
approval by the Railroad Commission is essentially the same as that required 
by the Oklahoma s tatu t e . 


66 Rule 507 of New Mexico Oil Conservation Commission (R. 8829). 
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other equipment to permit more gas to be recovered (R. 
36S7-3689, 3692, 3954, 4063). Moreover, in portions 
of fields and sometimes entire fields only wells of low 
productivity can be drilled. Without adequate price in¬ 
centive wells will not be drilled or, if drilled, will not be 
operated (R. 3696-3698, 3730, 3951, 3954, 4188, 4232-4234). 
Fields in Oklahoma, for example, have large areas of low 
productivity. At appropriate price levels the potential 
number of wells in the Hugoton field could be increased by 
one-quarter to two-thirds (R. 4529-4530). Furthermore, 
statutes in each of the three States provide for well spac¬ 
ing. 67 Here, too, the economics of the situation are neces¬ 
sarily controlling (R. 3951-3952, 4188, 4535-4536, 4765- 
4766). 

Apart from the general conservation problems affecting 
natural gas, there are very special problems involving 
casinghead gas, i.e., gas produced with oil. This gas is the 
principal source of energy for the production of oil and 
when it is dissipated the oil that remains either cannot be 
recovered or can be recovered only at tremendously 
greater expense. Thus, casinghead gas must be conserved 
not only because of its own potential use but also because 
it must fully serve the initial purpose of producing oil with¬ 
out waste (R. 3600-3608). Moreover, although dry gas wells 
may be closed down to meet fluctuations in demand for 
gas, there is no direct relationship between the production 
of and the demand for casinghead gas; its production is nec¬ 
essarily tied in with the demand for oil (R. 3598). Expensive 
equipment is necessary to separate the gas from the oil. 
The oil wells from which such gas is produced are often 
scattered and in areas remote from markets. Such gas is 
usually produced in relatively small quantity per well. For 
these reasons, in order to prevent waste, extensive gath¬ 
ering systems constructed at substantial expense are neces- 


67 Rule 37 of Statewide Rules of the Railroad Commission of Texas (R.W. 
Byram & Co., $ 1, p. 5) ; New Mexico Stat. $ 69-211 (1951 Supp.) ; Okla. 
Stat. Tit. 52 $ 87.1 (1950). 





63 


sary to link together the wells and collect and process the 
gas (R. 3596-3598, 3698). 

Large quantities of casinghead gas have been lost dur¬ 
ing periods of price depression (R. 3596-3597, 3697, 4054- 
4055, 4180). Only as prices have increased has effective 
conservation been possible to increase the proper utiliza¬ 
tion of casinghead gas (R. 3669, 3671, 3720-3721, 3725, 3730, 
3948, 3955-3956, 4104-4106, 4179-4180). These problems 
have not yet been fully solved (R. 3698, 40544055). In try¬ 
ing to conserve casinghead gas as fully as possible Texas, 
for example, will require gathering lines to be built con¬ 
necting the gas with processing plants (R. 3747-3750) and 
will give casinghead gas a market preference over dry gas 
(R. 3598-3600, 3837-3840, 3940-3941). As the price of gas 
rises, less regulation is necessary to prevent waste 
(R. 4179-4180). Approximately three billion cubic feet 
of casinghead gas per day which would have been wasted 
in Texas alone is now being utilized (R. 3598). Accom¬ 
plishments such as this are possible only if the producers 
and gatherers can receive sufficient price incentive since 
utilization of casinghead gas is more costly than the taking 
of dry gas (R. 3717, 3720-3721). Price regulation by the 
Federal Power Commission could not, as a practical mat¬ 
ter, take into account the need for adjusting the relative 
amount of production for dry gas and casinghead gas based 
upon the shifting requirements of conservation. Indeed, 
the Texas Railroad Commission has found that when it 
seeks to have flared casinghead gas turned in to the line 
of a company subject to regulation by the Federal Power 
Commission, the producers strongly resist such efforts be¬ 
cause they fear that their sales might be subjected to Fed¬ 
eral Power Commission regulation (R. 3649-3650). 

d. Interference with State Price Programs and Policies. 

Oklahoma has fixed the minimum field prices to be 
received by producers as a condition to the production of 
their gas in the Guymon-Hugoton field (Exhibit 120, R. 
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8090). Oklahoma has also directed a producer and taker of 
gas in that field to take gas from an offset producer ratably 
with the production from its own wells and to pay the price 
so fixed by the basic field order. These orders were sus¬ 
tained by the Supreme Court in Cities Service Gas Co. v. 
Peerless Oil & Gas Co., 340 U.S. 179 (1950), and in Phillips 
Petroleum Co. v. Oklahoma, 340 U.S. 190 (1950). In the 
latter case the Supreme Court upheld the validity of the 
minimum field price order as applied to Phillips. This or¬ 
der applies to all Oklahoma produced gas involved in the 
Panhandle Eastern and Michigan-Wisconsin transactions 
in this case. 

Fixing of sales prices of independent producers and gath¬ 
erers by the Federal Power Commission would conflict with 
Oklahoma regulation (R. 4533). Were the Federal Power 
Commission to establish a maximum price below the mini¬ 
mum price fixed by Oklahoma or were Oklahoma to establish 
a minimum price above a maximum price fixed by the Fed¬ 
eral Power Commission, Phillips could not comply writh 
both orders. 

Such a head-on collision of authority is not unlikely; the 
ordinary impact of conservation minimum price orders is 
to increase prices. The Court will note that the Oklahoma 
Commission set a minimum price of seven cents per thou¬ 
sand cubic feet on natural gas sales in its part of the 
Hugoton field, thereby requiring an increase in the prevail¬ 
ing market price in the field which had been ranging from 
3.6 to 5 cents per thousand cubic feet (340 U.S. at p. 181). 
So, too, Kansas set a minimum price of eight cents per thou¬ 
sand cubic feet in its part of the same field, although only 
shortly before the Kansas order was issued interstate pipe 
lines were buying gas in the Kansas field at prices rang¬ 
ing between 4% cents and 5Y 2 cents per thousand cubic 
feet. 68 If two state regulatory agencies operating under 
similar statutory criteria and directing their attention to 
the same field can fix different minimum prices, the possi- 


68 Comment, 59 Tale L.J. 1486, 1502, n. 215 (1950). 


65 


bility of conflict between state price regulation and federal 
price regulation cannot be dismissed as either remote or 
conjectural. 

The regulation of field prices under the Natural Gas Act 
would necessarily conflict with state regulation because 
there is an inherent difference between the standards estab¬ 
lished by the Natural Gas Act and the standards applied 
and the purposes pursued by the states in their conserva¬ 
tion programs. 69 The Supreme Court clearly stated the 
rationale of state minimum price regulation in the Cities 
Service case (340 U.S. at pp. 180,182-183,185,186,187): 


‘ 1 The Commission heard testimony to the effect that 
the field price of gas has a direct bearing on conserva¬ 
tion. Witnesses testified that low prices make enforce¬ 
ment of conservation more difficult, retard exploration 
and development, and result in abandonment of wells 
long before all recoverable gas has been extracted. 
They also testified that low prices contribute to an un¬ 
economic rate of depletion and economic waste of gas 
by promoting ‘inferior’ uses. 

“• * * It is now undeniable that a state may adopt 
reasonable regulations to prevent economic and physi¬ 
cal waste of natural gas * * *. 

“ • # * In the proceedings before the Commission in 
this case, there was ample evidence to sustain its find¬ 
ing that existing low field prices were resulting in eco¬ 
nomic waste and conducive to physical waste. That 
is a sufficient basis for the orders issued * * *. 

“• • * A state is justifiably concerned with prevent¬ 
ing rapid and uneconomic dissipation of one of its chief 
natural resources • # 


The state’s primary interest is in fixing minimum prices 
in aid of conservation. On the other hand, under the Nat¬ 
ural Gas Act the Federal Power Commission has no 
authority to fix minimum prices, or, even in the fixing of 
maximum prices, to take into account the conservation con¬ 
siderations which are the primary concern of the states. 
See pp. 32-34, supra. The standards established by Con- 


69 See, for example, B. 4712-4714, 4717-4718, 4720. 


gress to guide the Federal Power Commission in the exer¬ 
cise of its rate making authority are appropriate for con¬ 
trolling the transportation rates charged by interstate 
transmission companies, but these standards are not either 
appropriate or applicable to the conservation problems of 
the states. Any attempt by the Federal Power Commission 
to fix field prices in accordance with those standards would 
necessarily and inevitably conflict with the price powers 
exercised by the states in conformity with different stand¬ 
ards and for different purposes. 

The conflict between rate regulation by the Federal 
Power Commission and the rate policies and programs of 
Texas and New Mexico is, in one sense, more direct and 
immediate than the conflict with the minimum price regula¬ 
tion of Oklahoma. Texas and New Mexico have not fixed 
specific prices by order of their regulatory commissions. 70 
But the reason why these two States have not acted to fix 
prices by administrative order is not because they feel that 
there is no relationship between price and conservation. 
On the contrary, the record shows that the two States are 
keenly aware of the impact of price on conservation and 
consider it to be one of the primary factors, if not the 
most important one, in effective conservation (R. 3692, 
3720-3721, 3948, 4103-4106). But it is the present public 
policy of each of these States that prices should not be 
set by administrative action but be determined by the mar¬ 
ket (R. 3666, 3671,3729-3732, 3734, 3739, 4133). If in aid of 
conservation Texas and New Mexico fixed minimum prices 
higher than a maximum price fixed by the Federal Power 
Commission, there could be no doubt as to conflict, and the 
Interstate case makes clear that federal regulation was in¬ 
tended by Congress to bow to the public policy of the state 
as manifested by such minimum prices. The same defer- 

70 The evidence is that the New Mexico Commission has such power (R. 
4063-4064). Both New Mexico and Texas have common purchaser statutes 
authorizing their respective commissions to require mandatory taking and 
purchasing of gas in connection with proration. New Mexico Stat. $ 69-214(b) 
(1951); Vernon’s Civil Stat. of Texas Art. 6049a, $$ 8, 8a, 8aa and 8b. See 
R. 3729. The Oklahoma orders sustained in the Cities Service case were 
grounded on essentially the same kind of statutory provision. 



ence is required to the conclusion of Texas and New Mexico 
that appropriate prices should be determined by the mar¬ 
ket and not by administrative order. This is as much a 
manifestation of the public policies of the two States as 
would be the fixing of minimum prices and it is entitled 
to precisely the same weight. 

The problem of conservation is “as thorny a problem as 
has challenged the ingenuity and wisdom of legislatures.” 
(Mr. Justice Frankfurter in Railroad Commission of Texas 
v. Rowan & Nichols Oil Co., 310 U.S. 573, 579 (1940)). Ok¬ 
lahoma has tried one approach to this problem. Texas and 
New Mexico are trying a different one. It is not for the 
Court or the Federal Power Commission to evaluate the 
wisdom of the choice made by the different states in the ex¬ 
ercise of their constitutional powers. Cf. Chicago , Bur¬ 
lington and Quincy R. R. Co. v. McGuire, 219 
U. S. 549, 569 (1911). It may be assumed that one of Con¬ 
gress’ purposes in exempting production and gathering 
from centralized federal control was to leave each state free 
to deal with the intricate problems of conservation on an 
empirical and experimental basis. See Mr. Justice Brandeis 
dissenting in New State Ice Co. v. Liebmann , 285 U.S. 262, 
311 (1932). 

* 

2. There is No Merit in Petitioners’ Attack on the Commis¬ 
sion’s Findings. 

In attacking the Commission’s finding that an exercise 
of its regulatory power in this case would conflict with 
state authority petitioners rely primarily upon three argu¬ 
ments : 

1. Petitioners contend that the states cannot constitu¬ 
tionally regulate the transactions in question. This conten¬ 
tion has already been answered, pp. 46-53, supra. Moreover, 
much of petitioners’ argument assumes that unless the 
states can regulate the particular prices which it is asserted 
the Commission should regulate, there can be no conflict. 
But, as we have shown, federal regulation of field prices will 
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conflict with valid state regulatory measures even though 
those measures do not operate directly on prices. Accord¬ 
ingly, even if it is assumed arguendo that the states cannot 
regulate the particular sales involved, regulation by the 
Commission of these transactions would still conflict and in¬ 
terfere with Texas, New Mexico and Oklahoma regulatory 
programs and policies. 

2. Petitioners further contend that the conflict is only 
potential and that there can be no conflict in any particular 
state until that state fixes a minimum price higher than the 
maximum price fixed by the Federal Power Commission, or 
vice versa. The language of the Supreme Court in the 
Interstate case shows that no such standard of conflict can 
be accepted. There the Supreme Court said that there was 
no evidence of any conflict, “present or threatened ” (331 
U. S. at p. 692, italics supplied). The use of the word 
“threatened” is, without more, enough to destroy petition- • 
ers’ argument. 

In the Oklahoma situation, whether the Federal Power 
Commission has jurisdiction does not depend upon a show¬ 
ing that the Commission has issued an order that fixes 
particular prices that are inconsistent with particular 
prices fixed by the Oklahoma regulatory authority. Such a 
test would create an impossible jurisdictional problem for 
the states, for the Federal Power Commission, for the 
courts, for Phillips and for similar independent producers 
and gatherers. It is enough that Oklahoma is regulating 
prices. That regulation is an exercise of power petitioners 
now claim for the Federal Power Commission with respect 
to the same subject matter. In such a situation conflict is 
clearly “threatened” and indeed “present” within the 
meaning of that word as it was used by the Supreme Court. 

Moreover, if the Federal Power Commission does not 
have jurisdiction over Phillips’ prices for gas produced in 
Oklahoma, how can it be said to have jurisdiction over 
Phillips’ prices for gas produced in Texas and New Mexico, 
even without consideration of the public policy of 
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these two States that prices not be set by administrative 
action I These States have as much power to fix minimum 
prices as has Oklahoma. They can exercise that power at 
any time, and, if their regulatory commissions are not now 
authorized to do so, their legislatures are free to take ap¬ 
propriate action at any time and, indeed, may well be forced 
to do so if their present price policies and programs are not 
recognized. Is the Commission to regulate the Texas and 
New Mexico transactions tomorrow and then exempt Phil¬ 
lips in New Mexico after a second investigation if New 
Mexico subsequently fixes Phillips * prices and then act a 
third time if Texas still later takes similar action ? Phillips’ 
status under the Act cannot depend on such uncertain and 
changing circumstances. As the Supreme Court said 
in Cloverleaf Butter Co. v. Patterson, 315 U. S. 148, 169 
(1942): 

‘ ‘ Our duty to deal with contradictory functions of state 
and nation, on any occasion, and particularly when one 
or the other is challenged by private interests, calls for 
the utmost effort to avoid conclusions which interfere 
with the governmental operations of either. Nothing 
could be more fertile for discord, however, than a fail¬ 
ure to define the boundaries of authority. Clashes may 
and should be minimized by mutual tolerance; but they 
are much less likely to happen when.each knows of the 
limits of its responsibility. And, it is only reasonable 
to assume that the theory of denying inconsistent 
powers to a state is based largely upon the benefits 
to the regulated industry of freedom from inconsis¬ 
tency. ’ ni 

71 See also Bethlehem Steel Co. v. New York State Labor Relations Board, 
330 U.S. 767, 775-776 (1947): 

“But the power to decide a matter can hardly be made dependent on 
the way it is decided. 

“If the two boards attempt to exercise a concurrent jurisdiction to 
decide the appropriate unit of representation, action by one necessarily 
denies the discretion of the other. The second to act either must follow 
the first, which would make its action useless and vain, or depart from 
it, which would produce a mischievous conflict. The State argues for 
a rule that would enable it to act until the federal board had acted in 
the same case. Bnt we do not think that a case by case test of federal 
supremacy is permissible here.” 







70 


Essentially what petitioners argue is that for there to 
be conflict between the Federal Power Commission and the 
states there must be a head-on collision after the exercise 
by the Federal Power Commission of its regulatory powers. 
This is to argue that to avoid a collision, one must first be 
created. This Court recently pointed out (Panhandle East¬ 
ern Pipe Line Co. v. Federal Power Commission , 83 App. 
D. C. 297, 299, 169 F. 2d 881, 883 (1948)): 

“Congress has not confronted the two Commissions 
with a dilemma like that created by the famous 
municipal ordinance requiring that wdien two trains 
approach a grade crossing at the same time, both shall 
stop and neither shall proceed until the other has pro¬ 
ceeded.’ ’ 

3. The third argument made by petitioners is that since 
the Federal Powder Commission has regulated interstate 
transmission companies which also produce natural gas 
and there has been no showing of conflict with the states as 
to their regulation, all the evidence as to conflict here must 
be disregarded. Thus, Wisconsin refers specifically to testi¬ 
mony of Commissioner Murray of Texas that there had 
been no conflict between Texas conservation programs and 
policies and the Federal Power Commission with respect 
to certain specific‘interstate transmission companies which 
produce gas in Texas: Canadian Natural Gas, Panhandle 
Eastern, Cities Service, Lone Star Gas Company and Tex- 
oma (Wisconsin Brief, p. 22). 

But the record shows that if there has been no conflict 
as to such companies this is because the Commission has 
been (R. 4256) : 72 

“• • • fixing the gate rates on the transmission lines, 
but during those 13 years you haven’t been down here 
telling us as to what we should do or haven’t done 
anything concerning production, gathering or process¬ 
ing of gas.” 


72 See also E. 4244-4245, 4251. 
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These companies, after producing gas in Texas, carry 
the gas either all or part of the way to markets (R. 5607- 
5610). The Commission has never regulated a company 
engaged solely or even predominantly in production and 
gathering. 73 

Commissioner Murray made the distinction perfectly 
clear (R. 3779): 

“• * • if for example Phillips under its name and iden¬ 
tical corporate ownership had a pipe line, we will say, 
going to Chicago, that portion of their operations con¬ 
sisting of this transmission line taking gas to Chicago, 
I’d say, would be under, should be under, the juris¬ 
diction of the Federal Power Commission, and that 
part of their operations • # * which down in Texas, we 
think of as being the primary function of Phillips, 
that is, producing, gathering, processing gas, in the 
state, I’d say ought not to be under the Federal Power 
Commission’s operation.” 

And again (R. 3865): 

“We * * * haven’t had, any conflict with you in regulat¬ 
ing, say, Lone Star Gas Company, and United Gas 
Company. If you were to be holding a hearing on 
whether or not Lone Star Producing Company or 
Union Producing Company were under your jurisdic¬ 
tion, we’d be pretty concerned, because that is some¬ 
thing in our field, and we’d be right in here intervening 
in order to tell you our concern. 

“Here Phillips is to us like United Producing Com¬ 
pany or Lone Star Gas Producing Company. To you, 
apparently, it is like United Gas Pipe Line or Lone 
Star Gas Company, so we have a difference of 
views • * V’ 

The companies regulated so far have been essentially in¬ 
terstate transmission companies engaged in transporting 
gas from the producing fields all or part of the way to con- 

73 Petitioner Kansas City concedes this in its brief except as to Interstate 
(Kansas City Brief, p. 21). We have shown at pp. 39-41, supra, that Interstate 
is an interstate transmission company whose operations bear no significant 
resemblance to those of Phillips. 
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suming areas and the rates regulated have been the rates 
charged for the services performed by those transmission 
companies in such transportation. Because the value of 
the gas is usually only a small part of the price fixed, the 
impact of such rate regulation on state conservation pro¬ 
grams and policies has normally been indirect 74 Regula¬ 
tion of the field prices of independent producers and 
gatherers is an entirely different matter. The impact of 
such regulation on the exercise of state authority would be 
immediate and direct. 

The difference between the results of the regulation of 
interstate pipe line companies and the problems that would 
be created by regulation of independent producers and 
gatherers such as Phillips is also indicated by the differ¬ 
ence in the quantitative aspect of the two regulatory situa¬ 
tions. Sixty companies which produce gas report to the Fed¬ 
eral Power Commission as natural gas companies (R. 5571). 
Twenty-three hundred producers and gatherers who do not 
so report to the Federal Power Commission (independents) 
sell directly to natural gas companies and there are numer¬ 
ous additional producers who sell to or through those who 
sell directly to such natural gas companies (R. 5697-5698). 75 
The number of gas producers in the United States totals 
more than 8,000 (Smith-Wimberly Report, p. 194). It is 
estimated by the Federal Power Commission that in 1952 
70.36 per cent of the total supply of the natural gas com- 

74 The Supreme Court has held that it is permissible to include in the rate 
base of a transmission company owning its own source of supply its invest¬ 
ment in producing properties. Colorado Interstate Gas Co. v. Federal Power 
Commission, 324 TJJ3. 581 (1945). The value of the gas itself constitutes 
a small fraction of the price paid by the consumer. Cities Service Gas 
Co. v. Peerless Oil & Gas Co., 340 U.S. 179, 187 (1950). Thus, such 
inclusion has only an il indirect’’ effect on the producing activities of the 
company. Colorado Interstate Gas Co. v. Federal Power Commission, supra, 
at p. 603. On the other hand, where gas is purchased by the transmission 
company from an independent, the price paid for it is carried over as an 
operating expense of the transmission company; in such circumstances regu¬ 
lation of transmission companies has no effect on the independent. Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 614 (1944). 

75 Thus, Phillips, one of these twenty-three hundred, in turn buys from 
50 separate producers gas which it collects into its Goldsmith plant alone 
(B. 8165). 
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panies will be purchased from independents and 76.75 per 
cent of their total requirements in the southwest area will 
be purchased from independents (R. 5710-5711). More¬ 
over, it was anticipated by one witness for the Federal 
Power Commission at the hearing that in the future a 
larger portion of the gas supply both total and in the 
southwest area will come from independents {Id.). 

Under these circumstances the absence of any substan¬ 
tial conflict arising from Federal Power Commission regu¬ 
lation of natural gas companies who happen to produce 
natural gas, if indeed there be no conflict, can have no 
weight in the face of the evidence supporting the Commis¬ 
sion’s finding that as to Phillips, an independent producer 
and gatherer, the conflict would be real and substantial. 

This finding represents the Commission’s judgment on 
broad questions of administrative policy which fall within 
its special competence. The Commission was required to 
weigh the urgent public interest in effecting state conserva¬ 
tion programs and policies. It had to determine, on the 
basis of all the facts, how to avoid conflict with those pro¬ 
grams and policies. The Commission’s judgment on such 
questions, since it is based on substantial evidence, is en¬ 
titled to special respect and should not be set aside. 
Gray v. Powell, 314 U.S. 402, 411-412 (1941); Board of 
Trade of Kansas City v. United States, 314 U.S. 534, 548 
(1942). Cf. Federal Security Administrator v. Quaker 
Oats Co., 318 U.S. 218, 227-228 (1943). 
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CONCLUSION. 

For the foregoing reasons the order of the Federal 
Power Commission should be affirmed. 

Respectfully submitted, 

Hugh B. Cox 
Ernest W. Jenneg 
Burke Marshall 
Union Trust Building 
Washington 5, D. C. 

Rayburn L. Foster 
Harry D. Turner 
Warren M. Sparks 
Kenneth Heady 
Phillips Building 
Bartlesville, Oklahoma 
Attorneys for 

Phillips Petroleum Company 


June 21,1952 
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QUESTION PRESENTED. 


In the opinion of respondent, the question in this case 
is as follows: 

Is Phillips Petroleum Company subject to the juris¬ 
diction of the Federal Power Commission for rate-making 
purposes, despite the exempting language in Section 1 (b) 
of the Natural Gas Act relative to the production or gath¬ 
ering of natural gas? 
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I. 

JURISDICTIONAL STATEMENT. 

This petition for review is submitted by City of Kan¬ 
sas City, Missouri, petitioner in Case No. 11242, pursuant 
to provisions of Section 19(b) of the Natural Gas Act of 
June 21, 1938, 52 Stat. 831, 15 U. S. C. A. 717r(b) (some¬ 
times referred to as the Act), and pursuant to Section 1009 
of the Administrative Procedure Act, 5 U. S. C. A., Pages 
464, 465, for the purpose of reviewing a final order of the 
Federal Power Commission (sometimes referred to as 
Commission) issued August 22, 1951. 

On September 10, 1951, within the time prescribed by 
statute, petitioner filed a petition for rehearing with the 
Commission (Jt. App., Vol. 31, P. 10963). On September 
27, 1951, the Commission issued its order denying peti¬ 
tioner’s application for rehearing (Jt. App., Vol. 31, P. 
11073). Within the time prescribed by statute, and on 
November 14, 1951, this petitioner’s petition for review 
was filed in this court. 

Petitioner is a “municipality,” as defined by Section 
2(3) of the Act and is aggrieved by the order of the Com¬ 
mission issued August 22, 1951, supra, for the following 
reasons: 

(a) Intervenor Phillips Petroleum Company (Phil¬ 
lips) sold and delivered, and continues to sell and deliver, 
substantial quantities of natural gas to Cities Service Gas 
Company (Cities Service), a “natural-gas company,” as 
defined by Section 2(6) of the Act. Cities Service pur¬ 
chased from Phillips at the West Edmond, Hunton and 
Trindle plants of Phillips located in the State of Okla¬ 
homa (Jt. App., Ex. 52, Vol. 17, P. 7359, under Agreements 
numbered 1, 3-G, 3-H, 4-D and 6) in 1948, a total of 
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25,876,651 mcf (thousand cubic feet) of gas, at an aver¬ 
age price of 5.8£ per mcf; in 1949, 29,993,377 mcf at an 
average price of 6.2£ per mcf; and in 1950, 30,058,127 mcf 
at an average price of 6.4^ per mcf. This gas was metered 
by Phillips to Cities Service at a delivery pressure of ap¬ 
proximately 500 pounds per square inch (Jt. App. 1577, 
1578). About 75% of this gas reaches the States of Kan¬ 
sas and Missouri (Jt. App. 1582), and approximately 15% 
thereof is delivered to petitioner (Jt. App. 1636). This 
gas, intermingled with other gas, is delivered and sold 
to a local distributing company, known as The Gas Service 
Company (Gas Service). 

In 1948, Cities Service delivered to Gas Service at 
petitioner Kansas City, Missouri’s town border 23,386,264 
mcf for which $3,936,154.56 was charged; in 1949, 26,153,- 
946 mcf for $4,395,841.63; and for 1950, 41,881,745 mcf 
for $6,451,086.02. The average town border price for 1948, 
for this gas was 16.8^; for 1949, it was 16.8^; and for 1950, 
was 15.4^ per mcf (Jt. App. 1583). This gas was de¬ 
livered by Cities Service to Gas Service for distribution 
and sale for ultimate consumption and sale in petitioner 
Kansas City, Missouri. Petitioner itself bought from Gas 
Service during the year 1950, a total of 191,425,000 cu. ft. 
of gas (Jt. App. 1669). 

While payment for the gas delivered by Phillips to 
Cities Service is made to Phillips, Phillips claims only a 
19.6% interest therein. The flow of gas so purchased 
from Phillips in Oklahoma, and delivered into the pipe 
lines of Cities Service, and through the pipe lines of Cities 
Service through the States of Missouri and Kansas, to 
petitioner City of Kansas City, Missouri, is continuous 
and uninterrupted, except for such gas as is put in under¬ 
ground storage in the State of Kansas, during the summer- 
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time and moved on to markets, including petitioner Kansas 
City, Missouri, in the wintertime (Jt. App. 1582, 1586 and 
1587). 

Phillips sells gas in interstate commerce to Cities Serv¬ 
ice, a natural-gas company, for resale in interstate com¬ 
merce, and petitioner itself purchases substantial quan¬ 
tities of such gas; thus, any change in the price of gas 
charged by Phillips to Cities Service would be reflected 
in the price charged petitioner and its inhabitants. 

(b) The proceeding was initiated by the Commission 
on October 28, 1948, by its order in Docket No. G-1148, to 
institute an investigation to determine whether intervenor 
Phillips was a “natural-gas company,” as that term is de¬ 
fined in Section 2(6) of the Natural Gas Act, and, if so, 
whether any of its rates subject to the Commission’s juris¬ 
diction, were unjust or unreasonable (P. 1 of Commission’s 
opinion, Jt. App., Vol. 31, P. 10817). Petitioner was per¬ 
mitted to intervene, and actively participated in the hear¬ 
ings. The Commission’s staff offered and the Examiner 
rejected receipt of staff Exhibit 7, which indicated exces¬ 
sive earnings on the part of Phillips for the year ending 
December 31, 1950, in the sum of several million dollars 
(Jt. App., Vol. 14, P. 6241). 

(c) Inasmuch as the primary aim of the Congress in 
enacting the Natural Gas Act was “to protect the consumers 
against exploitation at the hands of natural-gas com¬ 
panies,” 1 any change in the price of natural gas charged 
by Phillips would be reflected in the price of natural gas 
charged consumers residing within the corporate limits of 
petitioner. 


1 Federal Power Commission v. Hope Natural Gas Co., 320 
U. S. 591, 610. 
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Thus, if Phillips is now charging an excessive price 
for natural gas to Cities Service, which in turn is passing 
such price on to Gas Service, which, in turn, is passing 
such price on to petitioner and to other ultimate consumers 
of natural gas in petitioner; and if the Commission had 
jurisdiction and should find that Phillips’ earnings were 
excessive 2 and that the price charged for natural gas sold 
by Phillips in interstate commerce, for resale should be 
reduced by several cents per mcf, and the Commission re¬ 
fused to take such action when the Natural Gas Act in¬ 
vested the Commission with jurisdiction so to do, then, peti¬ 
tioner is obviously aggrieved and injured by the finding 
of the Commission that Phillips was not subject to the 
Commission’s jurisdiction and that the Commission would 
not inquire into the reasonableness of the rates for natural 
gas charged by Phillips. 

(d) Petitioner further avers that the Commission 
could not finally decide the limits of its statutory power. 
Such is a judicial function. 3 4 

(e) The opinion and order oj the Commission is, 
therejore, reviewable by this Court, petitioner is an ag¬ 
grieved party* and a proper party to petition this Court for 
review oj the order of the Commission. 


2 The staff of the Commission indicated in its Exhibit No. 7 
referred to in Jt. App., Vol. 14, page 6241 of the transcript, that 
Phillips’ net earnings, based on a liberal rate of return, were ex¬ 
cessive for the year ending December 31, 1950, by several million 
dollars. 


3 Social Security Board v. Nierotko, 327 U. S. 358, 369, 66 S. Ct. 
637, 642, 90 L. Ed. 718, 162 A. L. R. 1445. 

4 Natural Gas Act, Section 19(a) and (b): (a) Any person, 

State, municipality, or state commission, aggrieved by an order 
issued by the commission in a proceeding under this Act to which 
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ST OF THE CASE. 


This proceeding was commenced by the Commission 
on August 28, 1948, in Docket G-1148, wherein the Com¬ 
mission ordered an investigation to be instituted to de¬ 
termine: 


(1) Whether Phillips is “a natural-gas com¬ 
pany,” as that term is defined in the Natural Gas Act, 
supra, and, 

(2) If Phillips should he found to he a natural- 
gas company, whether any of its rates subject to the 

Commission’s jurisdiction are unjust or unreasonable. 
Hearings before an Examiner in Bartlesville, Oklahoma, 
were begun on April 3, 1951, and concluded on May 23, 

1951: 

# 

The Commission, however, on April 16, 1951, directed 
that the matters to be presented at the hearing before the 
Presiding Examiner be limited to those relating to the first 
issue, whether Phillips is a “natural-gas company,” and 
that if the Commission sustained such issue a further hear¬ 
ing would be held at a later date to determine whether any 
of Phillips’ rates subject to the Commission’s jurisdiction 
were unjust or unreasonable. The transcript covers about 


such person, State, municipality or state commission is a party, 
may apply for a rehearing within thirty days after the issuance 
of such order * * * (b) Any party to a proceeding under this act 
aggrieved by an order issued by the commission in such pro¬ 
ceeding may obtain a review of such order in a circuit court of 
appeals of the United States for any circuit wherein the natural- 
gas company to which the order relates is located or has its 
principal place of business, or in the United States Court of 
Appeals for the District of Columbia Circuit. * * *. 


7 


6,000 pages, and 196 exhibits were offered in evidence 
covering many thousands of pages; in addition, various 
data were incorporated into the record by reference. 

Following the granting of an unopposed request by 
staff counsel for omission of the intermediate decision 
procedure the entire Commission heard oral argument on 
July 9 and 10, 1951, on the one issue, namely, whether 
Phillips is a natural-gas company. 

The importance and interest in the case is indicated 
from the names of the intervenors. These included the fol¬ 
lowing states, public bodies and agencies: Louisiana, Mich¬ 
igan, Mississippi, Arkansas, Kansas, New Mexico, Okla¬ 
homa, Texas, West Virginia and Wisconsin; also, Wayne 
County, Michigan, and the Cities of Detroit, Michigan, 
petitioner City of Kansas City, Missouri, and Milwaukee, 
Wisconsin; together with Independent Natural Gas Associ¬ 
ation of America, Old Ocean Royalty Owners Associa¬ 
tion, the Texas County Land and Royalty Association, and 
the Texas Independent Producers and Royalty Owners As¬ 
sociation. 5 Petitioner City of Kansas City, Missouri, ac¬ 
tively participated in such proceeding, and showed itself 
to be a proper party by producing witnesses and submit¬ 
ting evidence that sales of natural gas had been and were 
being made by Phillips to Cities Service, a natural-gas 
company transporting natural gas from the State of Okla¬ 
homa (where it purchased gas from Phillips) through the 
States of Oklahoma, Kansas, and Missouri, to the city gate 
of petitioner where such gas was sold and delivered in part 
to Gas Service. This is and was a company engaged in the 


5 The foregoing and following statements have been taken 
chiefly from the Commission’s opinion No. 217 issued August 22, 
1951, copy of which was attached to, made a part of, and filed 
herein with petitioner’s Petition for Review. 
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local distribution of natural gas in petitioner, where such 
gas was sold to petitioner itself, and, also, in large quan¬ 
tities to its inhabitants. Over 41 billion cubic feet of 
natural gas was distributed and sold within the city limits 
of petitioner in 1950 (Jt. App. 1583). 

Phillips’ Natural Gas Operations. 

Phillips is the largest producer of natural gas in the 
United States (Jt. App. 5746). Phillips’ total sales of nat¬ 
ural gas during the years 1949 and 1950 were, in round 
figures, 416,000,000 mcf and 500,000,000 mcf, respectively. 
Of this volume 220,000,00 mcf and 324,000,000 mcf were 
sold in 1949 and 1950, respectively, to companies report¬ 
ing to the Commission as natural-gas companies (Ex. 54). 
Primary attention was given by the staff of the Commis¬ 
sion to Phillips’ operations and sales in relation to deliv¬ 
ery of natural gas to four major pipeline companies, 
namely, Panhandle Eastern Pipe Line Company, Mich- 
igan-Wisconsin Pipe Line Company, El Paso Natural Gas 
Company and Independent Natural Gas Company for 
Northern Natural Gas Company. This gas was transported 
and sold in interstate commerce for resale, chiefly in the 
States of California, Arizona, New Mexico, Oklahoma, 
Texas, Kansas, Missouri, Nebraska, Illinois, Indiana and 
Michigan. Petitioner itself made a definite showing as to 
sales by Phillips to Cities Service for ultimate public con¬ 
sumption in Kansas, Nebraska and Missouri. All of these 
companies are subject to regulation by the Commission. 
Total sales by Phillips to these companies for the years 
1949 and 1950 were as follows: 
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1949 

1950 


Mcf 

Mcf 

Michigan-Wisconsin Pipe Line Company 

9,894,001 

77,153,738 

Panhandle Eastern Pipe Line Company 

67,928,205 

64,207,253 

Independent Natural Gas Company 

12,453,723 

13,723,822 

El Paso Natural Gas Company 

88,204,611 

126,134,113 

Cities Service Gas Company 

16,691,317 

17,966,098 


195,171,857 

299,185,024 


On May 21, 1951, during the course of the hearing, 
substantial facts respecting Phillips’ sales of natural gas 
to Michigan-Wisconsin, Panhandle, Independent (North¬ 
ern Natural) and El Paso were stipulated and agreed to 
by the parties, including Phillips (Jt. App. 5487-5496). 

The stipulation between counsel for Phillips and coun¬ 
sel for the staff of the Commission showed full agreement 
as to the continuous and uninterrupted flow of natural gas 
from the points of delivery to interstate pipe lines by 
Phillips to points of ultimate consumption in states other 
than the states in which the gas is produced . The stipula¬ 
tion does not represent like agreement as to the continuous 
and uninterrupted flow of natural gas from the wells 
where the gas is produced through Phillips’ facilities to 
points of delivery by Phillips to interstate pipe line com¬ 
panies. By the last paragraph of the stipulation the nature 
of the flow of natural gas through Phillips’ facilities was 
to be determined “from a consideration of the relevant evi¬ 
dence of record.” 

The evidence did establish, however, that the volumes 
of gas which Phillips delivers to the interstate pipe-line 
companies (natural-gas companies), to which it makes 
major deliveries, move at all times in a continuous and un¬ 
interrupted flow from the producing wells through its 
connecting pipe lines and processing plants into the pipe¬ 
line systems of the respective interstate pipe-line com- 
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panies and on to ultimate markets in states other than the 
states in which the gas is produced. 

The flow of the natural gas from the wells from which 
that gas is produced, is a continuous uninterrupted flow 
through all, and each and every one, of the facilities through 
which that gas passes, twenty-four hours a day, every day 
of the year (Jt. App. 1034,1048, 1985, 1986, 2093, 2094, 2097, 
2098, 2121, 2134, 2136, 2137). 

Phillips’ sales of natural gas to Cities Service are made 
under two contracts, one dated July 5, 1945 (Ex. 52, Item 
3), and the other dated September 12, 1949 (Ex. 52, Item 
6), and supplements and amendments thereto (Ex. 52). In 
accordance with the provisions of these contracts natural 
gas sold by Phillips, and other lessees of the Edmond Unit, 
to Cities Service is produced by Phillips, or other lessees 
of the Edmond Unit, in the Edmond and West Edmond 
Fields lying in Oklahoma, Canadian, Kingfisher and Logan 
Counties, Oklahoma (Ex. 52, Item 3F). All of the natural 
gas sold and delivered to Cities Service under these con¬ 
tracts is casinghead gas (Jt. App. 1602). 

The contract of July 5, 1945 (Ex. 52, Agreement 3), 
was made by and between Phillips and Continental Oil 
Company as sellers, and Cities Service as the buyer. The 
contract provided for the sale and delivery of casinghead 
gas by the sellers to Cities Service as buyer from the Ed¬ 
mond and West Edmond Fields. The natural gas was to 
be processed in the Edmond plant, owned jointly by the 
sellers, located in Oklahoma County, Oklahoma. Subse¬ 
quent to the execution of the contract, and while sales and 
deliveries of natural gas were being consummated under 
the contract, the Oklahoma Legislature declared the West 
Edmond Field to be a common source of supply of oil and 
gas, and in the interest of conservation, and greater re- 
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covery of oil and gas, ordered the field to be unitized. A 
unitization agreement was drawn up, and signed by pro¬ 
ducers of gas and oil in the “West Edmond Hunton Line 
Unit” (Ex. 52, Item 3F). Phillips signed the plan of 
unitization as an unqualified subscriber. 

The success with which Phillips’ effort to get Unit 
lessees to sign the “form contract” is attested to by the 
fact that the daily deliveries have been increased from 55 
million cubic feet per day in 1946 to 90 million cubic feet 
per day at the present time (Jt. App. 1594). In the West 
Edmond Field, Phillips owns and operates a system of pipe 
lines through which the natural gas Phillips produces,® 
and the gas that is produced by other lessees in the Unit, 
is transported to the Edmond plant. The natural gas is 
processed by Phillips in that plant, including the removal 
of the heavy hydrocarbons, to an extent governed by the 
contract with Cities Service. The natural gas is com¬ 
pressed by Phillips to a pressure of 500 pounds per square 
inch (Jt. App. 5079, 5080), and sold and delivered to Cities 
Service through a pipe line of Phillips connecting with 
Cities Service pipe line at the discharge of the plant (Jt. 
App. 1578). The natural gas so sold and delivered is 
transported by Cities Service in two pipe lines, and the 
natural gas is metered at two meter stations, owned and 
operated by Cities Service (Jt. App. 1603) one five miles 
east of the Edmond plant, and the other approximately 
eight miles northeast of the plant (Jt. App. 1584). Cities 
Service is billed by Phillips for the natural gas sold and 
delivered, and Tnakes payment to Phillips. 

The contract of September 12, 1949, is for the sale 
and delivery by Phillips to Cities Service of natural gas 


6 Phillips has a 19.6% interest in the Edmond unit (Jt. App. 
1578). 
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produced by Phillips and processed through the Hunton 
plant and the “North” (Trindle) plant. Phillips is an 
owner of the Hunton plant. Under this contract Cities 
Service made separate contracts with 95 to 98 per cent of 
the producer lessees. Cities Service is billed by Phillips 
and makes payment to Phillips for the natural gas sold 
and delivered. 

As heretofore stated, the flow of natural gas so sold 
and delivered by Phillips to Cities Service is continuous 
and uninterrupted from delivery points in Oklahoma, 
through the States of Kansas and Missouri to points in 
such states, including petitioner City of Kansas City, Mis¬ 
souri. 


m. 

THE ISSUES. 

There were two issues presented to the Commission 
by the record in this case: 

(1) Is Phillips engaged in “the sale of natural gas in 
interstate commerce for resale” under the provi¬ 
sions of the Natural Gas Act? 

(2) Is Phillips engaged in the “transportation of 
natural gas in interstate commerce” within the 
meaning of that term as used in the Natural Gas 
Act? 

The Commission found in its opinion, Page 56 (Jt. 
App., Vol. 31, P. 10817): 

“But for the exemption of production and gather¬ 
ing in Section 1(b), as already noted, Phillips would 
be a ‘natural-gas company.’ It concedes, and on the 
record here it could not deny, that the sales involved 
are sales ‘in interstate commerce of natural gas for re¬ 
sale for ultimate public consumption* within Section 
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l(b)’s affirmatively stated coverage of the Act when 
considered independently of the exemption of produc¬ 
tion and gathering. Also, its operations clearly in¬ 
clude the ‘trarisportation of natural gas in interstate 
commerce,’ similarly within that affirmatively stated 
coverage when considered independently of the exemp¬ 
tion of production and gathering. 

“The single question, therefore, is whether such 
sales and such transportation come within Section 
l(b)’s ban prohibiting application of the Act’s provi¬ 
sions to *\production or gathering.’ ” 

In Phillips’ brief filed with the Commission, and on 
the basis of the facts set out in the stipulation between 
Phillips and staff counsel, supra, Phillips meets all of the 
requirements of a “natural-gas company,” as defined by 
Section 2(6) of the Natural Gas Act, to-wit: it is engaged 
in the transportation of natural gas in interstate commerce, 
as well as in the sale in interstate commerce of such gas 
for resale. 

Thus, even though Phillips met all of the requirements 
of the Natural Gas Act as a natural-gas company, the 
majority of the Commission has nevertheless contended 
that the Commission has no jurisdiction over Phillips be¬ 
cause the operations of Phillips are claimed to be exempt 
from the provisions of the Natural Gas Act by the language 
in Section 1(b). The majority of the Commission asserts 
that the transportation and sale of natural gas have been 
made in the process or as an incident of the production or 
gathering of natural gas (P. 56 of Commission Opinion, 
Jt. App., Vol. 31, P. 10817). 
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IV. 

STATUTE INVOLVED. 

The Court is here asked to determine the jurisdiction 
of the Commission under the provisions of the Natural 
Gas Act of 1938, particularly Section 1(b), and to interpret 
that part thereof exempting “the production or gathering 
of natural gas” 7 


V. 

STATEMENT OF POINTS. 

The specification of errors presented in the “Petition 
for Review” filed herein by petitioner for the considera¬ 
tion of this Court will be grouped, consolidated and con¬ 
sidered under the following: 

(1) Commission’s Attempt to Limit Its Jurisdiction. 

The Commission erred in refusing to take jurisdiction 
over Phillips, after finding that Phillips met the require¬ 
ments of the Act defining a “natural-gas company,” 8 and 
erred in holding that the “production or gathering” of 
natural gas, as referred to in the Act, 9 exempted Phillips 
from the Commission’s jurisdiction. “An (administrative) 
agency may not finally decide the limits of its statutory 
power. That is a judicial function.” 10 

7 52 Stat. 821 (1938); 15 U. S. C. A., Sec. 717 (1946). 

8 Section 2(6) of the Act, 52 Stat. 821 (1938); 15 U. S. C. A., 
Sec. 717a. 

^Section 1(b), 52 Stat. 821 (1938); 15 U. S. C. A., Sec. 717 
(1946). 

l0 Social Security Board v. Nierotko, supra. 
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(2) Production or Gathering of Natural Gas. 

The Commission erred in giving overriding weight to 
the exemption set out in Section 1(b) of the Act relating 
to the “production or gathering” of natural gas, despite 
the rulings of the United States Supreme Court in many 
cases interpreting this clause of the Act. The production 
or gathering of natural gas is exempt from the provisions 
of the Act in a number of respects and this exemption can 
be sustained without interference with the rate-making 
power of the Commission. 11 


(3) Phillips’ Natural-Gas Business. 

The Commission erred in its formal finding No. 2 that 
Phillips’ movement of gas in interstate commerce and its 
sales of natural gas for resale in interstate commerce, to¬ 
gether with its processing operations, all constitute a part 
of its “gathering” business, or they are incidents of or 
activities relating to such business so that such movement, 
processing and sales come within the exemption of “pro¬ 
duction and gathering” in Section 1 (b) of the Natural Gas 
Act, because such finding is contrary to the last prevailing 
decisions of the United States Supreme Court. 12 


11 Federal Power Commission v. Hope Natural Gas Co., 320 
U. S. 591; Colorado Interstate Gas Co. v. Federal Power Commis¬ 
sion, 324 U. S. 581, 65 S. Ct. 829; Cities Service Gas Co. v. Federal 
Power Commission, 155 F. 2d 694, certiorari denied 329 U. S. 832; 
Interstate Natural Gas Co. v. Federal Power Commission, 331 
U. S. 682 (1947). 

12 Federal Power Commission v. Hope Natural Gas Co., supra; 
Interstate Natural Gas Co. v. Federal Power Commission, supra; 
Colorado Interstate Gas Co. v. Federal Power Commission, supra. 
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(4) Regulation by the Commission As Interference 

with States’ Rights. 

The Commission erred in its finding that sales of 
natural gas are so closely connected with the local incidents 
of the process of “production and gathering” as to render 
rate regulation by the Commission inconsistent, or sub¬ 
stantial interference with the exercise by the affected states 
of their regulatory functions, there being no evidence in the 
record to support such finding. 13 

(5) Exclusion of Evidence That Phillips’ Rates 
Were Unjust and Unreasonable. 

The Commission erred in directing its Trial Examiner 
by its order of April 6, 1951, to exclude all evidence of¬ 
fered by the Commission’s staff showing that Phillips’ rates 
were in fact unjust and unreasonable, because Phillips was 
and is subject to the jurisdiction of the Commission. 14 

VI. 

SUMMARY OF ARGUMENT. 

It was admitted by Phillips in its brief and argument 
before the Commission, and found by the Commission in 
its order here under review, that Phillips was and is en¬ 
gaged in the transportation and sale of natural gas in 
interstate commerce for resale. This would make Phillips 
a natural-gas company, and, therefore, subject to the rate- 
making jurisdiction of the Commission under the provi- 


13 Interstate Natural Gas Co. v. Federal Power Commission, 
supra; Panhandle Eastern Pipe Line Co. v. Michigan Public Serv¬ 
ice Commission, 341 U. S. 329; Kelly v. Washington, 302 U. S. 1; 
United States v. Appalachian Electric Power Co., 311 U. S. 377; 
Missouri Pacific Railway Co. v. Larabee Mills, 211 U. S. 612. 

14 Social Security Board v. Nierotko, supra. 
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sions of Section 2(6) of the Natural Gas Act, unless this 
Court gives overriding force to the alleged exemption set 
out in Section 2(b) of the Act as to the “production or 
gathering of natural gas.” The real question is, therefore, 
to determine what this portion of Section 2 (b) means. Can 
it be reconciled with the other provisions of the Act so that 
the Commission can include the facilities and expenses of 
production and gathering for rate-making purposes, and 
yet exempt from Commission jurisdiction all of the sub¬ 
stantial phases of production and gathering, such as the 
spacing and drilling of gas wells, allowables, proration, 
regulation of withdrawals, plugging abandoned wells, 
“flaring” of gas, and matters dealing directly with con¬ 
servation? 

Petitioner contends that Phillips is a natural-gas com¬ 
pany and that its natural gas business is subject to the 
jurisdiction of the Commission as to price-fixing, and that 
regulation of its production and gathering functions for 
the purpose of price-fixing will not conflict with the 
regulatory activities of the respective states. 

vn. 

ARGUMENT. 

At the outset, the lengthy and well reasoned dis¬ 
senting opinion of Commissioner (now Chairman) Thomas 
C. Buchanan, filed with the opinion of the majority of the 
Commission in this case, merits the special attention of this 
Court. There is little which should be added thereto in 
this brief. Petitioner also calls attention to the fact that 
the Commission's staff exhaustively briefed the questions 
in this case and unsuccessfully urged the Commission to 
take jurisdiction over Phillips. 
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In presenting petitioner’s argument, it has been found 
difficult to separate such argument under the groupings 
set out in Statement of Points, but these points will be 
developed throughout the argument, inasmuch as one point 
merges into another and they are so intermingled that 
in order to avoid repetition in the argument, petitioner 
has consolidated such points, as follows: 

Before considering the jurisdiction of the Commission 
over the “production and gathering” of natural gas for 
rate making purposes, a little will be set out as to de¬ 
velopments in the natural gas industry. 

At the time the Natural Gas Act was passed by the 
Congress in 1938 natural gas from the midwestem fields 
was seeking a market. Millions of cubic feet were being 
“flared” in the States of Louisiana, Texas, Oklahoma and 
Kansas. Gas at the wellhead was selling for two and three 
cents per mcf. The gas fields in West Virginia, Penn¬ 
sylvania and California were still producing gas, but in 
diminishing amounts. Since 1938, however, and par¬ 
ticularly due to its cheapness, convenience and continuity 
of supply, the demand for and known supply of natural 
gas has rapidly increased. Large numbers of pipe lines 
hundred of miles in length have been constructed. Natural 
gas has been piped from Texas to California, and from 
Texas to points along the Atlantic Coast, to New England 
states. Competition for the purchasing of natural gas 
has steadily increased and has forced the price upward 
in the midwest area from two to three cents per mcf to 
fifteen cents or more per mcf (See Docket G-580, Natural 
Gas Investigation of F. P. C.). As conservation measures, 
the States of Oklahoma and Kansas fixed the fair field 
price in the Oklahoma and Kansas Hugoton Fields at 7^ 
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per mcf in Oklahoma 15 and 8^ in Kansas. 16 As the price 
of gas in the fields of the foregoing states steadily in¬ 
creased, more and more concern was felt regarding the 
control of the price of natural gas in the field where there 
still remained some doubt as to the jurisdiction of the 
Commission. 

Then came the case of Interstate Natural Gas Co. v. 
Federal Power Commission, 331 U. S. 682 (1947). In this 
case the Supreme Court clarified the position which it 
had previously taken in the Hope and Colorado Interstate 
cases, supra, and plainly indicated that the production 
and gathering of natural gas by a company, which trans¬ 
ported and sold such gas in interstate commerce for re¬ 
sale, was clearly within the jurisdiction of the Commis¬ 
sion. Without such holding one important segment of 
the natural gas industry was left in an unclarified state 
and subject to the greed or caprice of the owner of the 
gas in the field. More will be said later about the Inter¬ 
state case. 

The Natural Gas Act had been enacted in 1938 by the 
Congress for the avowed purpose of protecting the ultimate 
consumer from paying an unjust and unreasonable price 
for an irreplaceable natural resource. 17 The regulation 
of the retail price of natural gas commenced at the turn 
of the century by the enactment in most of the states of 
public utility regulatory statutes creating public utility 
commissions, or public service commissions. These com¬ 
missions were given price-fixing powers over the local 

l!i Cities Service Gas Co. v. Peerless Co., 340 U. S. 179. 

16 Kansas-Nebraska Natural Gas Co. v. State Corporation 
Commission, 222 Pac. 2d 704, 707. 

17 Hope Natural Gas Co. case, supra. 
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distribution of natural gas within the respective states; 
but there was no regulatory body at that time which had 
power to fix the wholesale price of gas when transported 
and sold in interstate commerce for resale. So, Congress 
passed the Natural Gas Act which invested in the Federal 
Power Commission price-fixing powers as to natural gas 
transported and sold in interstate commerce for resale. 
This Act was represented by its supporters as being suf¬ 
ficient to close the gap in the regulatory process. 

As administered by the Commission up to this time 
jurisdiction has been asserted as to all pipe lines engaged 
in the production, gathering, transporting and sale of 
natural gas, such as Natural Gas Pipe Line Company of 
America, Hope Natural Gas Company, Panhandle Eastern 
Pipe Lines Company, Cities Service Gas Company, El 
Paso Natural Gas Company, Northern Natural Gas Com¬ 
pany, and many others. In the cases of all these pipeline 
companies the Federal Power Commission exercised its 
jurisdiction as to price-fixing from the time the gas left 
the ground to the time the gas was sold in at the city gates 
for local distribution. The natural gas industry always 
bitterly opposed the assertion of jurisdiction beginning at 
the gas wells, contending that at that point the business 
of the natural gas companies was “production and gather¬ 
ing,” and, therefore, exempt from the jurisdiction of the 
Commission under the last part of Section 1(b) of the 
Natural Gas Act. 

The Supreme Court discussed this question at some 
length in the Hope case, supra, and at great length in 
the Colorado Interstate case, supra, holding to the view 
in each case that such exemption language did not prevent 
the Commission from exercising its rate-making authority, 
taking into consideration the actual cost of the producing 
and gathering facilities of the pipeline company in its rate 





21 


base. Following the Colorado Interstate case, wherein 
the court was sharply divided, there came the Interstate 
Natural Gas Company case where the court unanimously 
held to the view that the natural-gas company was not 
entitled to exempt status because of the allegation that 
the sale and transportation were an incident to the pro¬ 
duction and gathering process. In all of these cases the 
natural gas companies contended that instead of being 
permitted a return on the cost of their respective invest¬ 
ments in the natural gas wells or in the production and 
gathering of natural gas, such companies should be al¬ 
lowed the fair market value of the gas in the particular 
field where produced and gathered, irrespective of what 
the leases and production and gathering facilities, ac¬ 
tually cost such companies, or the size of the profits to be 
derived thereby. The Supreme Court in each instance 
rejected these arguments and included the production 
and gathering facilities in the rate bases. 

At no time did we have a case, however, except the 
Interstate Natural Gas Company case, where the opera¬ 
tions of the natural gas company were predominantly 
production and gathering of natural gas embarked or con¬ 
signed to transportation and sale in interstate commerce 
for resale. The Commission did consider the question in 
several cases, 18 none of which ever reached the United 
States Supreme Court, and it was only in 1948 when the 
Commission, with different personnel than as now con¬ 
stituted, directed its staff to commence the investigation 
of Phillips which resulted in this case. 

The natural gas industry was never satisfied with the 
decisions of the United States Supreme Court as to the 
Commission’s jurisdiction over the production and gather- 


18 Peoples Natural Gas Co. v. Federal Power Commission, 127 
F. 2d 153 (1942). 
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ing of natural gas, and determined some years ago to 
procure through Congress changes in the law so that the 
production and gathering of natural gas in the field would 
be beyond the Commission’s jurisdiction. 

It was the consensus of counsel throughout the natural 
gas industry that by the unanimously decided Interstate 
case the Supreme Court had finally determined that the 
production and gathering of natural gas in the field was 
subject to the Commission’s jurisdiction. These attorneys 
so expressed themselves in no uncertain terms when they 
testified upon this subject during Congressional hearings 
on the Rizley-Moore Bill, H. R. 4051, at the second session 
of the 80th Congress. 19 This bill “died” in Senate 

Additional testimony was also submitted by attorneys 
appearing for the natural gas industry during the first 
session of the 81st Congress urging the passage of the Kerr 
Bill, S. 1498. The author of that bill, the distinguished 
Senator from Oklahoma, stated his belief that the decision 
in the interstate case was “clear, concise and definite,” that 
it placed jurisdiction in the hands of the Commission over 
the production and gathering of natural gas for rate-mak¬ 
ing purposes, and thus made necessary enactment by the 
Congress of his bill, S. 1498. 20 


19 Hearings before a Subcommittee of the Committee on Inter¬ 
state and Foreign Commerce, U. S. Senate, 80th Congress, second 
session, on H. R. 4051, commencing February 4, 1948, U. S. Print¬ 
ing Office, Washington: 1948, Pages 67-74, 357, 358. 

Committee. 

20 Hearings before a Subcommittee of the Senate Committee 
on Interstate and Foreign Commerce, 81st Congress, first session, 
on S. 1498, a bill to amend the Natural Gas Act, held May 17, 18, 
24, 26 and 31, and June 7 and 8, 1949, U. S. Government Printing 
Office, Washington: 1949, Pages 35, 79, 80, 81, 84, 85, 105, 107, 
109, 149, 153, 154, 158, 160, 388, 412, 422, 427-434, 442- 
444, 453 and 454. 
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Both the Rizley-Moore and Kerr Bills sought to ex¬ 
empt from the price-fixing jurisdiction of the Commission 
in clear and unmistakable language any jurisdiction over 
the production and gathering of natural gas. The Kerr Bill 
was enacted by the Congress but was vetoed by the Pres¬ 
ident on April 15, 1950. In his veto message setting out 
with great clarity his grasp of the practical effects of such 
legislation, the President said, in part: 

“I believe that authority to regulate such sales I 
is necessary in the public interest because of the in¬ 
herent characteristics of the process of moving gas 
from the field to the consumer. Unlike purchasers j 
of coal and oil, purchasers of natural gas cannot easily 
move from one producer to another in search of lower 
prices. Natural gas is transported to consumers by 
pipe lines, and is distributed in a given consuming 
market by a single company. The pipe-line com¬ 
panies, and in turn the consumers of natural gas, are 
bound to the producers and gatherers in a given field 
by the physical location of their pipe lines, which rep¬ 
resent large investments of funds, and cannot readily 
be moved to other fields in search of a better price.” 21 ! 

| 

No complaint has been made by any state conservation 
body to the effect that the Federal Power Commission has 
interfered, directly or through its regulatory process, with 
the actions of such state bodies as to those natural gas com¬ 
panies whose operations include the production and gath-; 
ering of natural gas. No infringement or impairment of 
state authority has been shown to have occurred, nor is 
any threatened by any of the natural gas companies under 
the record now before this court. If natural gas companies 
which produce a large percentage of their supplies of nat¬ 
ural gas do not interfere in such operations with the powers 

21 U. S. Code Congressional Service, Volume 1, 81st Congress, 
second session, 1950, Pages 1366, 1367. 
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of the state conservation and regulatory bodies, why 
should there be any such interference if Phillips operates 
under the Commission’s jurisdiction? There is nothing in 
the record to indicate that Phillips’ operations would differ 
in any material respect from those of such natural-gas com¬ 
panies which have been operating for so many years under 
Commission jurisdiction. 22 

The charge that Phillips’ production and gathering op¬ 
erations, if subjected to the jurisdiction of the Commission, 
would be in direct conflict with state requirements, there¬ 
fore, has no basis in fact or in law and should be summarily 
cast aside by this court as being without merit. 

In various decisions the Supreme Court has pointed 
out that production and gathering of natural gas does not 
cover such state-controlled subjects as the location of wells, 
spacing between wells, the amounts of gas which may be 
extracted from such wells, state conservation measures, 
the “flaring” of gas wells, wasting of natural gas, the plug¬ 
ging or capping of abandoned wells, the filing of reports, 
and other data with state conservation bodies, or any of the 
other measures adopted by state bodies looking toward the 
drilling and operation of natural gas wells. 23 

A discussion of Supreme Court decisions dealing with 
the “production and gathering” process may be helpful. 

Mr. Justice Heed joined in the dissent of Mr. Chief 
Justice Stone in the Colorado Interstate case, supra, which 
dissent dwelt at some length upon the inclusion in the rate 
base in determining rates used for the “production and 
gathering” of natural gas. 

22Jt. App. 5571, 5583, 5585, 5586, 5594-5601, 5606, 5607. 

23 Hope, Colorado-Interstate, and Interstate cases, supra. 
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Mr. Justice Jackson, concurring in the Colorado Inter¬ 
state case pointed out (1. c. 609) that the Federal Power 
Commission was not imposing “any direct regulation upon” 
the production or gathering of natural gas, and that in fix¬ 
ing the rates there was “no immediate ‘impact’ ” upon 
production or gathering of natural gas. Such is also the 
case with Phillips. 

It is the contention of petitioner in this case that the 
regulation of the rates of Phillips has no immediate impact 
upon the production or gathering of natural gas. The 
majority of the Court in the Colorado Interstate case, 
supra, in discussing the determination of rates pointed out 
that in searching out the intent of Congress an exhaustive 
study of the Congressional record had been made. The 
Court noted that Senator Wheeler, who sponsored the Nat¬ 
ural Gas Act in the Senate, said during the debate on the 
Act in answer to an inquiry whether the bill undertook to 
regulate the production and gathering of natural gas or 
the producer of natural gas: 

“ ‘It does not attempt to’ regulate the producers 
of natural gas or the distribution of natural gas; only 
those who sell wholesale in interstate commerce” (81st 
Congressional Record, Page 9312). 24 

Discussing this statement of Senator Wheeler (upon which 
the majority of the Commission apparently relies), and, 
interpreting the other discussions of the Congress, the 
Court held to the view that there should be included for 
rate making purposes, the facilities used for production or 
gathering. The Court rejected the contrary argument and 
again adhered to the Hope case doctrine. 


24 Colorado Interstate Natural Gas Co. v. Federal Power Com¬ 
mission, supra. Page 600. 
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The court reviewed at length the questions raised 
by those holding that the Congress intended that neither 
the production nor the gathering facilities of a natural- 
gas company should be taken into consideration in the 
determination of rates and should be excluded from the 
rate base, and that in lieu thereof there should be allowed 
in operating expenses the fair field price of gas as a com¬ 
modity. But, said the majority of the Court in the Colorado 
Interstate case: “We searched the Act in vain for any such 
mandate” (1. c. 601). 

In the case of the Federal Power Commission v. Pan¬ 
handle Eastern Pipe Line Company , 337 U. S. 499, 506, 507, 
Mr. Justice Reed, in delivering the opinion of the Court, 
reviewed the Colorado Interstate case, 1. c. 506, and said: 

“We held that the Commission in exercising its 
rate-making authority could include the fair value of 
the producing and gathering facilities in the rate base 
of a natural-gas company. The primary duty of the 
Commission is to fix just and reasonable rates for the 
transportation and sale of natural gas in interstate 
commerce for resale. For this purpose the Court per¬ 
mitted the Commission to examine and consider the 
cost of production and gathering. The use of such data 
for rate making is not a precedent for regulation of any 
part of production or marketing” (Emphasis added). 

In the Colorado Interstate case Mr. Justice Jackson had 
also pointed out (1. c. 610), the incongruity of failing to 
regulate the price of natural gas in the field, as compared 
to regulation of natural gas companies owning their own 
production. 

In the late decision dealing with price-fixing orders 
of the Oklahoma Corporation Commission establishing a 
minimum field price of 7^ per mcf for natural gas in the 
Guymon-Hugoton field of Western Oklahoma, the Court 



27 


specifically referred to the Natural Gas Act in the follow¬ 
ing way: 

“Whether the Gas Act authorizes the Power 
Commission to set field prices on sales by independent 
producers, or leaves that function to the states, is not 
before this Court.” 25 

In the companion case of Phillips Petroleum Co. v. 
Oklahoma Corporation Commission, 340 U. S. 190, 192, 
Phillips argued that it was not a purchaser but merely a 
producer of natural gas and attempted to distinguish it 
from the situation in Cities Service Gas Company , but the 
Court said, L c. 192: 

“The distinction is without a difference: the con¬ 
nection between realized price and conservation applies 
to all production in the field, whether owners purchase 
from others or not, and whether they own pipe lines 
or not. In a field which constitutes a common reser¬ 
voir oj gas, the (Oklahoma Corporation) Commission 
must be able to regulate the operations of all pro¬ 
ducers or there is little point in regulating any” 
(Emphasis added). 

Petitioner respectfully contends that there is a dis¬ 
tinction without a difference in regulating a company such 
as Phillips which admittedly is engaged in the production , 
gathering, transportation and sale in interstate commerce 
for resale, and such natural-gas companies as Cities Serv¬ 
ice Gas Company, Panhandle Eastern Pipe Line Company, 
Michigan-Wisconsin Natural Gas Company, Hope Natural 
Gas Company, which are all likewise so engaged. If there 
still remains a gap in the regulatory process, then the pur- 


2 ' j Cities Service Gas Co. v. Peerless Oil & Gas Co., 340 U. S. 
179, 1. c. 188, 189. The Supreme Court of Kansas discusses this 
same subject in the case of Kansas-Nebraska Natural Gas Com¬ 
pany v. State Corporation Commission of Kansas, 222 Pac. 2d 704. 
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pose of Congress to “plug” such gaps through the Natural 
Gas Act has failed in protecting the ultimate consumers of 
natural gas. There must be regulation in this case from 
the well to the city gate, because the price of natural gas 
is steadily increasing and companies are actively compet¬ 
ing for the purchase thereof. 

The Supreme Court has not yet passed upon whether 
there is conflict between the minimum field price of l<p 
per mcf in Oklahoma and 8<* per mcf in Kansas for natural 
gas produced in the Hugoton gas field of western Oklahoma 
and western Kansas. The regulatory commissions of Okla¬ 
homa and Kansas did not fix the maximum price but the 
minimum price for natural gas. In its price-fixing func¬ 
tion the Federal Power Commission only determines the 
maximum price of natural gas. Where a natural-gas com¬ 
pany is required to pay the minimum field price fixed by 
these two state regulatory bodies, of course the Federal 
Power Commission will have to recognize such price so 
paid as a legitimate cost in the rate-making process. If, 
however, the natural-gas company is not required to pay 
to other such field prices so fixed by the regulatory com¬ 
missions of Oklahoma and Kansas, then such minimum 
field prices have no impact upon the expenses of the nat¬ 
ural-gas company in the rate-making procedures of the 
Federal Power Commission. 

Consequently, there can be no conflict between the 
actions of the regulatory bodies of Oklahoma and Kansas 
and the Federal Power Commission in connection with 
the determination of field prices and sales of gas by inde¬ 
pendent producers. The Court, therefore, had no occasion 
to pass upon this subject in the case of Cities Service Gas 
Company v. Peerless Oil and Gas Co., supra, and these 
field prices do not affect the jurisdiction of the Commission 
over Phillips. 
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Phillips, at Page 38 of its brief before the Federal 
Power Commission, admitted that its sales to Michigan- 
Wisconsin Pipe Line Company, Panhandle Eastern Pipe 
Line Company, Independent Natural Gas Company (for 
Northern Natural Gas Company), El Paso Natural Gas 
Company and Cities Service Gas Company represent “the 
sale in interstate commerce of natural gas for resale for 
ultimate public consumption * * *” within the meaning 
of the Natural Gas Act. The Commission, in its opinion 
at Page 56 thereof 20 held that the sales considered in this 
case were made “in interstate commerce of natural gas 
for resale for ultimate public consumption.” Both Phillips 
and the Commission now rely on the exemption dealing 
with production or gathering. There is no evidence in 
the record that the Federal Power Commission has ever 
attempted to regulate production or gathering of natural 
gas in the sense frowned upon by the Congress and the 
United States Supreme Court. The jurisdiction exercised 
has been solely that in connection with rate-making and 
some 60 natural-gas companies subject to the Commission’s 
jurisdiction are also engaged in the production and gather¬ 
ing of natural gas. 27 In not one instance did the representa¬ 
tives of the intervening States of Texas, Oklahoma and 
New Mexico, in testifying before the Examiner in this 
case, show that there was any conflict between state and 
federal regulations. Such conflict, if any, must be “so 
direct and positive that the two acts cannot be reconciled 
or consistently stand together.” 28 


26 Jt. App., Volume 31, Page 10817. 

27 See Commission opinion, supra, dissent of Commissioner 
(now Chairman) Buchanan, Page 37. 

2S Kelly v. Washington, 302 U. S. 1, 10 (1937); Interstate case, 
supra; United States v. Appalachian Electric Power Co., 311 U. S. 
377, 422-23 (1940); Missouri Pacific Railway Co. v. Larabee Mills, 
211 U. S. 612, 623 (1909). 
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Furthermore, the issue of dual regulation by the State 
of Michigan and the Commission was briefly touched upon 
recently by the Supreme Court in Panhandle Eastern Pipe 
Line v. Michigan Public Service Commission, 341 U. S. 329, 
336 (1951), wherein the Court said: 

“* * * There are no opposing directives and hence 
no necessity for us to resolve any conflicting claims 
as between state and federal regulation.” 

There was no evidence in the record and no single 
instance of conflict or interference testified to in this case 
during the past 13 years since the passage of the Natural 
Gas Act in 1938, between the regulatory agencies of the 
States of Texas, Oklahoma and New Mexico, and the 
Federal Power Commission, although many companies 
fully regulated by the Commission have operated in these 
states and at the same time have complied with all of the 
regulations of the respective state agencies. 29 

For year after year the Commission has regulated 
many natural-gas companies, such as Cities Service, Pan¬ 
handle Eastern, Michigan-Wisconsin and other companies, 
which have operated in the States of Texas, Oklahoma and 


^With some variation the regulations of the State conserva¬ 
tion agencies include the location, spacing, drilling, testing, casing, 
abandonment and capping of wells, the control of rates of produc¬ 
tion, the protection of correlative rights through proration or 
“ratable take” or “common purchaser” and the prevention of 
physical waste of gas. It is undisputed in this record that the 
Federal Power Commission has never issued any rules, regulations 
or orders concerning such matters. It is also undisputed that no 
rules, regulations or orders of the Commission have conflicted 
with any rules, regulations or orders of the conservation agencies 
of New Mexico, Oklahoma and Texas relating to the physical 
production, gathering or processing activities of natural-gas com¬ 
panies subject to the jurisdiction of the Commission (Jt. App. 
5587, 5594-99). 
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New Mexico, and, as heretofore stated, these companies 
are also engaged in the production and gathering of natural 
gas. There is no conflict or interference in such regula¬ 
tion by the Commission and regulation by the respective 
states which have appeared in this case (Jt. App. 5599- 
5602, 5736). A conflict simply does not exist and it is 
obvious that to judge the future by the past there should 
be no conflict between regulation of rates by the Federal 
Power Commission and the regulatory procedures of the 
various state agencies. 

Under the order of the Commission the Presiding Ex¬ 
aminer rejected Exhibit 7 offered by the Commission staff, 
which showed under “Regulation” that Phillips was earn¬ 
ing millions of dollars in excess of an 8 1 /o% rate of return, 
a return far higher than the 6 J / 2 % allowed by the Supreme 
Court in the Hope, Colorado Interstate (cited supra), and 
other natural gas rate cases. 

Indicative of the attitude and policy of Phillips rela¬ 
tive to increases in the price of natural gas were Exhibits 
Nos. 18, 19, 20, 21 and 53. 30 These were rejected by the 
Examiner pursuant to the order of the Commission. 31 Here 
we have a case where Phillips was alleged to be able to 
increase the price of natural gas to Michigan-Wisconsin 
Natural Gas Company by 3< per mcf. The rejected evi¬ 
dence clearly showed that Phillips expected to earn 15 
to 20 million dollars additional profit by virtue of a change 
in the contract price, a profit which eventually must be 
paid by the ultimate consumers of natural gas under exist¬ 
ing methods of regulation. 


30 Jt. App., Vol. 17, Pages 7189, 7196, 7206, 7216, Vol. 19, 
Page 7798. 


Z1 lbid. 



32 


It is, therefore, contended by petitioner that Phillips 
is subject to the Commission’s jurisdiction, and that all 
of these exhibits and any testimony with respect thereto, 
were erroneously rejected from consideration by the 
Commission. 

It is of no avail to say that increases in the field price 
of natural gas by so-called producers and gatherers has 
little impact on the price of natural gas paid by ultimate 
consumers thereof. In petitioner’s city alone there was 
consumed in 1950 in round figures 42 million mcj of natural 
gas. 32 To increase the price of natural gas in the field by 
as much as 3$ per mcj (when passed on to the ultimate 
consumers of natural gas in Kansas City, Missouri) would 
mathematically result in the ultimate consumers of natural 
gas in petitioner’s city paying an increase of $1^60,000.00 
per year —no small sum, even in these days of inflated 
dollars. With no control whatsoever over the price of 
natural gas which might be charged by Phillips, the price 
of natural gas could be increased from time to time by 
Phillips with no restraint other than its contractual obli¬ 
gations and the conscience of Phillips’ officers and di¬ 
rectors. Petitioner is not content to have this situation 
continue. There are other large producers and gatherers 
similarly situated. 


32 Pages 56 and 57 of dissenting opinion of Commissioner (now 
Chairman) Buchanan, Jt. App., Vcl. 31, Page 10817. 
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CONCLUSION. 

Phillips has admitted, and the Commission has held, 
that Phillips is engaged in the transportation and sale of 
natural gas in interstate commerce for resale. It is ad¬ 
mitted and not disputed that natural gas is embarked upon 
its interstate journey from the time it leaves the gas wells. 
The Commission’s regulation of many natural-gas com¬ 
panies which engage in the production, gathering, trans¬ 
portation and sale of natural gas in interstate commerce for 
resale has never interfered with the jurisdiction of state 
regulatory bodies under those phases of the production 
and gathering of natural gas as to which they have exer¬ 
cised regulatory powers. 

There is obviously a gap in the price regulatory policy 
and no protection for the ultimate consumers in the price¬ 
fixing process if the production and gathering of natural 
gas is not regulated as to price-fixing by the Commission. 
There is no difference on the record between companies 
whose rates are now fixed by the Commission and Phillips 
in this case in the following respects: 

Each company is engaged in the production, gathering, 
transportation and sale of natural gas in interstate com¬ 
merce. The ruling of the United States Supreme Court 
in the Interstate Natural Gas Company case, supra, clearly 
defined the limits of the jurisdiction of the Commission. 
The Congress and the courts have apparently been in agree¬ 
ment that the Commission possesses jurisdiction over 
Phillips for price-fixing purposes. 

It is, therefore, submitted that on the basis of the last 
prevailing decisions of the United States Supreme Court 
the opinion of the Commission should be reversed and the 
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Commission declared by this Court to have jurisdiction 
over Phillips for rate-making purposes. 

Respectfully submitted, 

/s/ David M. Proctor, 

City Counselor, 

/s/ Jerome M. Joffee, 

Special Utilities and Legislative Counsel, 

Attorneys for Petitioner, City of Kansas 
City, Missouri. 

April 18, 1952. 




APPENDIX. 


Excerpts from Natural Gas Act. 

Section 1. (a) As disclosed in reports of the Federal 
Trade Commission made pursuant to Senate Resolution 
83 (Seventieth Congress, first session) and other reports 
made pursuant to the authority of Congress, it is hereby 
declared that the business of transporting and selling 
natural gas for ultimate distribution to the public is af¬ 
fected with a public interest, and that Federal regulation 
in matters relating to the transportation of natural gas 
and the sale thereof in interstate and foreign commerce is 
necessary in the public interest. 

(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, to 
the sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural-gas companies 
engaged in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas or to the 
local distribution of natural gas or to the facilities used 
for such distribution or to the production or gathering of 
natural gas [52 Stat. 821 (1938); 15 U. S. C., § 717 (1946)]. 

Sec. 2. When used in this act, unless the context 
otherwise requires— 

(1) “Person” includes an individual or a corporation. 

(2) “Corporation” includes any corporation, joint- 
stock company, partnership, association, business trust, 
organized group of persons, whether incorporated or not, 
receiver or receivers, trustee or trustees of any of the 
foregoing, but shall not include municipalities as herein¬ 
after defined. 
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(3) “Municipality” means a city, county, or other 
political subdivision or agency of a State. 

(4) “State” means a State admitted to the Union, 
the District of Columbia, and any organized Territory of 
the United States. 

(5) “Natural gas” means either natural gas un¬ 
mixed, or any mixture of natural and artificial gas. 

(6) “Natural-gas company” means a person engaged 
in the transportation of natural gas in interstate commerce, 
or the sale in interstate commerce of such gas for resale. 

(7) “Interstate commerce” means commerce be¬ 
tween any point in a State and any point outside thereof, 
or between points within the same State but through any 
place outside thereof, but only insofar as such commerce 
takes place within the United States. 

(8) “State commission” means the regulatory body 
of the State or municipality having jurisdiction to regulate 
rates and charges for the sale of natural gas to consumers 
within the State or municipality. 

(9) “Commission” and “Commissioner” means the 
Federal Power Commission, and a member thereof, re¬ 
spectively [52 Stat. 821 (1938); 15 U. S. C., § 717a (1946)]. 

Sec. 19 (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis¬ 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set 
forth specifically the ground or grounds upon which such 
application is based. Upon such application the Commis¬ 
sion shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. Un- 



Appendix 


in 


less the Commission acts upon the application for rehear¬ 
ing within thirty days after it is filed, such applica¬ 
tion may be deemed to have been denied. No proceed¬ 
ing to review any order of the Commission shall be brought 
by any person unless such person shall have made applica¬ 
tion to the Commission for a rehearing thereon. 

(b) Any party to a proceeding under this act ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the cir¬ 
cuit court of appeals of the United States for any circuit 
wherein the natural-gas company to which the order re¬ 
lates is located or has its principal place of business, or 
in the United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for re¬ 
hearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall forthwith be served upon 
any member of the Commission and thereupon the Com¬ 
mission shall certify and file with the court a transcript 
of the record upon which the order complained of was 
entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set aside 
such order in whole or in part. No objection to the order 
of the Commission shall be considered by the court unless 
such objection shall have been urged before the Commis¬ 
sion in the application for rehearing unless there is reason¬ 
able ground for failure so to do. The finding of the Com¬ 
mission as to the facts, if supported by substantial evi¬ 
dence, shall be conclusive. If any party shall apply to the 
court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for failure to adduce such evidence in the proceedings 
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before the Commission, the court may order such addi¬ 
tional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. 
The Commission may modify its findings as to the facts 
by reason of the additional evidence so taken, and it shall 
file with the court such modified or new findings, which 
if supported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting aside, 
in whole or in part, any such order of the Commission, 
shall be final, subject to review by the Supreme Court of 
the United States upon certiorari or certification as pro¬ 
vided in Sections 239 and 240 of the Judicial Code, as 
amended (U. S. C., Title 28, Secs. 346 and 347). 

(c) The filing of an application for rehearing under 
subsection (a) shall not, unless specifically ordered by 
the Commission, operate as a stay of the Commission’s 
order. The commencement of proceedings under sub¬ 
section (b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the Commission’s 
order [52 Stat. 831 (1938); 15 U. S. C. 717r (1946)]. 
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I. 

THE RESPONDENT HAS FAILED TO FACE UP TO AND 
MEET THE CONSTITUTIONAL QUESTION WHICH 
IS DECISIVE AGAINST IT. 

1. The constitutional question involved. 

The proposition that Phillips is not subject to Federal 
Power Commission jurisdiction because of the jurisdictional 
exemption over “production or gathering” which appears 
in Section 1(b), 15 U. S. C. sec. 717(b), is one of statutory 
construction. Respondent agrees, page 29 of its brief. The 
one basic and controlling test in determining what was or 
was not intended by Congress to fall within “production 
or gathering” is that given by the Supreme Court in Inter- 
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state Natural Gas Company v. Federal Power Comm., 
(1947) 331 U. S. 682, 690, and Federal Power Comm v. 
Panhandle Eastern Pipe Line Co., (1949) 337 U. S. 498, 
502-3, which test is as stated in the House and Senate 
Committee Report, that the purpose of Congress in enact¬ 
ing the Natural Gas Act was to occupy the field in which 
the Supreme Court has held the States may not constitu¬ 
tionally act and that the jurisdictional exemption over “pro¬ 
duction or gathering” was to preserve in the States power 
of regulation in areas in which the States are constitution¬ 
ally competent to act. 

Thus, the question which is decisive against all claims 
of the opposition that the sales here involved of natural 
gas by Phillips to the five pipeline Companies for resale 
(which sales are admitted by all to be sales in interstate 
commerce of natural gas for resale for ultimate public 
consumption) fall within the jurisdictional exemption over 
“production or gathering” if answered in the affirmative, 
is whether such sales 1 are beyond the constitutional power 
of the States to regulate. 

Likewise, any issue raised by the last sentence of the 
following quoted language from the opinion of the Supreme 
Court in Interstate Natural Gas Co. v. Federal Power 
Comm., (1947) 331 U. S. 682, 690: 

«* * * in denying the Federal Power Commission 
jurisdiction to regulate the production or gathering of 
natural gas, it was not the purpose of Congress to free 
companies such as petitioner from effective public 


*At pages 4-5, ante, we point out the sales here involved arc not sales at the 
well-head but are sales which take place after the gas has been transported 
to a common point and thence processed at a gasoline plant and from there 
transported to point of delivery and sale to each of the five pipeline Companies 
for resale. 
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control. The purpose of that restriction was, rather, 
to preserve in the States powers of regulation in areas 

► in which the States are constitutionally competent 

to act. Thus the House Committee Report states: ‘The 
bill takes no authority from State Commissions, and 
is so drawn as to complement and in no manner usurp 
State regulatory authority * * *.’ Clearly, among the 
powers thus reserved to the States is the power to 

* regulate the physical production and gathering of nat¬ 

ural gas in the interests of conservation or of any other 
consideration of legitimate local concern. It was the 
intention of Congress to give the States full freedom 
in these matters. Thus, where sales, though tech- 

> nically consummated in interstate commerce, are made 

during the course of production and gathering and are 
so closely connected with the local incidents of that 
process as to render rate regulation by the Federal 
Power Commission inconsistent or a substantial inter¬ 
ference with the exercise by the State of its regula¬ 
tory functions, the jurisdiction of the Federal Power 

„ Commission does not attach. * * *” (Emphasis ours) 

is decisively determined against the opposition here by an 
affirmative answer to the question whether the particular 
sales here involved are beyond the constitutional power of 
r the States to regulate. 

In response to the position we take in our brief (p. 60-1) 
that the “sales” mentioned in the last sentence of the por¬ 
tion of the court’s opinion quoted above refer only to 
sales which the States could constitutionally regulate con- 
*■ sistent with the Commerce Clause of the Federal Consti¬ 

tution, the only comment Respondent makes is at page 
41 of its brief, as follows: 

“This contention need detain us only long enough 
to note that nothing in the Interstate test even sug- 
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gests that its applicability is contingent on constitu- 
ional ability of the states concerned to regulate the 
sales involved or even that the ‘exercise’ of their ‘reg¬ 
ulatory functions’ need include regulation of the sales 
themselves.” 

The foregoing is, of course, no answer at all. It is 
simply an attempt to brush aside a decisive point concern¬ 
ing which our position is clearly correct. This is clear from 
the portion of the court’s opinion which immediately pre¬ 
cedes the last sentence quoted above. In addition, as stated 
in our brief (p. 60-1), it follows from simple logic. In re¬ 
ferring to “sales, though technically consummated in inter¬ 
state commerce,” et cetera , there is no sale that the court 
could be referring to other than a “sale” which the States 
could constitutionally regulate, since the only other pos¬ 
sible class of “sale” there could be, would be one in an 
area in which the States are not constitutionally competent 
to act. It is certain that the court could not have intended 
to refer to such “sales” in the last sentence quoted above. 


2. The respondent and others in opposition here have 
completely jailed to meet this decisive constitutional 
issue. 

a. The precise sales here involved. 

We first desire to point out precisely what sales are 
involved in this case as Respondent and others in opposition 
attempt to confuse the issue as to their exact nature. They 
seek to make it appear that this is a case which involves 







5 


sales at the well-head, = such as was involved in the case 
of Cities Service Gas Co. v. Peerless Oil & Gas Co., (1951) 
340 U. S. 179. See for example, Respondent’s brief pp. 
22-36 and particularly the extreme effort to put across this 
erroneous idea at top of p. 23; Texas’ brief p. 4. The earnest 
attempt to divert attention from the particular sales in¬ 
volved here and to try to shift the case to one involving 
sales at the well-head is a significant commentary on their 
inability to meet the true issue. The sales actually involved 
are those from Phillips to each oj the jive interstate pipeline 
Companies for resale after all gas has been collected from 
wells and then carried in pipelines to a common point 1 at 
which it passed through gasoline plants for processing and 
then carried in pipelines to point of sale and delivery. It is 
with respect to these sales that the issues must be de¬ 
termined. United States v. Appalachian E. P. Co. (1941) 
311 U. S. 377, 423. 


’Respondent incorrectly asserts (Br. p. 24 et *eq.) we claim that all sales of 
natural gas in interstate commerce for resale are beyond the constitutional 
powers of the States and also (Br. p. 28) that the enactment of the Natural 
Gas Act preempts the field with respect to all interstate sales for resale. We do 
not so claim. As plainly stated in our brief (p. 37 et seq.), we plainly limit 
our contentions to the particular sales here involved. 

’Brief of Phillips p. 22, footnote 8, concedes "final comingling occurs at the 
processing plants.” Respondent’s brief, p. 4-5, concedes the gas is brought to 
a common point in or relatively near the plant where it is processed and then 
"the gas is moved through short lines to the point of sale.” 
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b. The particular sales here involved are beyond the 
constitutional powers of the State to regulate. 

That these particular sales for resale are in an area in 
which the State cannot constitutionally act is very clear, 
as pointed out at pp. 35 to 48 of our main brief, from Inter¬ 
state Natural Gas Co. v. Federal Power Comm., (1947) 
331 U. S. 682, where the Supreme Court holds with respect 
to sales for resale it describes (331 U. S. 682, 685) as: 
“sales made in the field by petitioner [Interstate Natural 
Gas Company] to three pipeline companies, each of which 
transports gas to markets in States other than Louisiana”, 
are beyond the constitutional powers of the State and also 
from the limitations of the Cooley formula (Cooley v. 
Port Wardens, (1851) 12 How. (U. S.) 299) which permits 
a State to regulate matters affecting interstate commerce 
if the subject matter is (1) “local” rather than national 
in character, and (2) if Congress has not preempted the 
field. The particular sales here are not “local” in character 
(see p. 44-5 our main brief) and for this reason alone the 
Cooley formula does not apply. In addition, of course by 
enactment of the Natural Gas Act, Congress has preempted 
the field as to these particular sales. 

The Respondent’s attempt to answer our constitutional 
argument appears at pp. 26 to 29 of its brief. Many words 
are used but no where is any answer furnished. At p. 28 
it is said: 

“Clearly, therefore, a producing state is constitu¬ 
tionally competent to regulate in the interest of con¬ 
servation at least sales at the well-head in interstate 
commerce for resale. Wisconsin accordingly misses the 
point in seeking to brush the case aside by asserting 
that that ‘particular regulatory effort’ involved a matter 
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of ‘local’ concern whereas Phillips’ sales are ‘national 
in character’ (Wis. Br. 47). Whether or not the prin¬ 
ciple of that holding would have equal application to 
Phillips sales, the Cities Service case confirms the fact 
that not all interstate sales for resale are constitution¬ 
ally forbidden to state regulation (see R. 10, 873-10, 
874).” 

Thus, the best Respondent can do is say that not all 
interstate sales for resale are beyond the constitutional 
power of the States. This does not mean, and in the fore¬ 
going Respondent does not deny, that the particular sales 
here involved are beyond the constitutional power of the 
State. 

In addition and most significantly, Respondent Com¬ 
mission does not deny that the particular sales by Phillips 
to the five pipeline Companies involved here for resale 
involve a matter which is not local but is national in char¬ 
acter. On the other hand, the brief of Phillips Petroleum 
(pp. 46-52) takes the position that such sales are “local” 
in nature. In so doing it is clearly in error as in Interstate 
Natural Gas Co. v. Federal Power Comm., (1947) 331 U. S. 
682, referring to “sales made in the field” by Interstate to 
three interstate pipeline companies for resale the court 
said (p. 692) that: “It cannot be doubted that their regula¬ 
tion is predominantly a matter of national, as contrasted 
to local concern.” There can be no doubt in view of the 
scope and magnitude and far reaching effect of particular 
sales for resale here involved (see facts mentioned at pp. 
44-5 our brief and also Respondent’s brief pp. 3-5) that 
they too are a matter of “national” as contrasted to “local” 
concern. If it is held that the particular wholesale sales here 
involved involve matters which are “local” in nature, it 
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is difficult to imagine a “sale” for resale that could be said 
to involve “national” interest. 


II 

THE POSITION OF RESPONDENT COMMISSION IN 
THIS CASE IS COMPLETELY OPPOSED TO THE 
POSITION IT TOOK IN THE INTERSTATE CASE 
BEFORE THE COURT OF APPEALS FOR THE 
FIFTH CIRCUIT AND SUCCEEDED IN SUSTAIN¬ 
ING IN THAT CASE. 

In its brief in the instant case the Respondent Commis¬ 
sion takes a position completely opposed to the position 
it took in the Interstate case before the Court of Appeals 
for the Fifth Circuit and succeeded in sustaining. The Com¬ 
mission’s brief in that case is dated on May 6, 1946. So that 
the court may see for itself the inconsistency in the position 
taken, we print pages 9 to 46, inclusive, of Respondent’s 
brief in the Interstate case as Appendix A to this brief. The 
conflict exists in all respects and, of course, makes it plain 
that an attempt is simply being made by Respondent to 
“work both sides of the street” and that Respondent’s brief 
in the instant case is not based on real conviction but is 
tailored to fit the exigencies of this case. Some highlights 
are: 

1. In the Respondent’s Interstate brief (pp. 24 to 28) it 
is asserted that in considering the legislative history of 
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H.R. 6586, which became the Natural Gas Act, “no more 
authoritative statement from legislative history can be ad¬ 
vanced than an unequivocal one appearing in the reports 
of both the House and Senate Committees” and that resort 
cannot be had to the statements of Dozier A. DeVane on 
H. R. 11662. The Court of Appeals accepted this argument 
and so held. 156 F. 2d 949, 952. In its brief in the instant 
case (pp. 13 to 21) Respondent relies heavily on the De- 
Vane statements 4 . 

2. In Respondent’s Interstate brief it is said (p. 23) 
that the House Report on H. R. 6586 contains statements 
clearly showing the paramount intention was to regulate 
all wholesale sales of natural gas in interstate commerce 
not capable of regulation by the States and (page 29) the 
“present sales”, i.e. from Interstate to three interstate 
pipeline companies for resale cannot be regulated by the 
states because they are sales for resale in interstate com¬ 
merce citing Missouri v. Kansas Gas Co., 265 U. S. 298, 
P. U. C. v. Attleboro S. & E. Co., 273 U. S. 83. 

In Respondent’s brief here (p. 24) it claims Congress 
did not intend federal regulation of sales made at the so- 
called gathering end of the business and seek to imply 
(pp. 27-8) that the States are not constitutionally power¬ 
less to regulate the sales here in question. 

3. In Respondent’s Interstate brief (pp. 9 to 15) it is 
said that “production” and “gathering” cannot be included 
within a “sale in interstate commerce of natural gas for 
resale.” In Respondent’s brief in this case (p. 29-30) the 
opposite is claimed. 


4 At pages 15-17. ante, we also cite additional reasons why the DeVane state¬ 
ments cannot be considered. 
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4. In Respondent’s Interstate brief (p. 14-15) “gather¬ 
ing” is defined as the “collecting of the gas from the various 
wells and bringing it to one place.” It is said “gathering” 
is transportation and not sale and transportation and sale 
are separate and distinct activities. That “transportation 
comprehends any real carrying about or from one place 
to another,” while sale is a legal transaction involving 
the transfer of title to a purchaser. That the moment the 
gas enters a “header” it certainly has been “gathered”. 
In Respondent’s brief in this case (p. 29-30) and its Opinion 
(R. 10878-9) it concludes “gathering” includes transporta¬ 
tion in the sense of “real carrying” and also extends to and 
includes the wholesale sale by Phillips to the five pipeline 
companies even though it (Br. p. 4-5) and Phillips (Br. 
p. 22 footnote 8) concedes the gas has been brought to a 
“common point” or there is a “final comingling” no later 
than at the gasoline plants and prior to final transportation 
to point of delivery and sale. 

5. In Respondent’s Interstate brief (p. 30) it is said it 
would destroy the effectiveness of the Natural Gas Act 
and defeat Congressional intent to hold the “production 
or gathering” exemption in Section 1(b) exempts from 
federal regulation, sales which States are constitutionally 
unable to regulate. Respondent’s brief in this case (p. 22), 
while recognizing an increase in cost in price of gas sold 
by Phillips to the five pipeline Companies for resale would 
be reflected in fixing reasonable rates to the ultimate con¬ 
sumer, states it has refused to allow “this obvious economic 
fact to mislead it” into what it calls an “expanded juris¬ 
diction” over transportation and sales contrary to what it 
now says is contrary to the intent of Congress in adopting 
the exemption over “production or gathering.” 

6. In Respondent’s Interstate brief (pp. 35-41) it is 
said the Peoples Natural Gas Company case (75 App. D. C. 
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235, 127 F. 2d 153) was on “all fours” with the Interstate 
Case, and (p. 40) holds that a sale of natural gas in inter¬ 
state commerce to a pipeline company for resale for ulti¬ 
mate public consumption, similar to the sales in the Inter¬ 
state case, and bearing the same relation to “production 
or gathering”, are sales of natural gas for resale subject to 
Federal Power Commission jurisdiction under the Natural 
Gas Act and not exempt as “production or gathering” under 
Section 1(b). In Respondent’s brief in the present case 
(p. 31) attempt is made to disparage this case as based on 
pleadings and absence of commission findings and in addi¬ 
tion takes a general position exactly contrary to the propo¬ 
sition it formerly claimed was established by this court in 
the Peoples Natural Gas case. 


m. 

RESPONDENT BASES ITS ARGUMENT ON INCOR¬ 
RECT ASSUMPTIONS. 

1. Throughout its entire argument Respondent assumes 
as true the erroneous proposition that the particular 
sales here involved are part of “production or gather¬ 
ing” which is the question in issue. 

Throughout its entire argument Respondent assumes 
as true the erroneous proposition that the particular sales 
here involved are part of “production or gathering.” See 
Respondent’s brief pp. 20, 22, 23, 24, 25, 26, 28, 29, 32, 33, 
35, 54. There may be other examples but the foregoing will 
suffice. This, of course, is the very question in issue and 
cannot be disposed of on such a basis. 
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2. The Respondent erroneously assumes we assert all 
sales in interstate commerce for resale are beyond 
the constitutional powers of the States , and further 
assumes as true the erroneous proposition that it is 
necessary we must establish such a doctrine. 

At pages 25, 27, 28 and 29 of its brief Respondent as¬ 
sumes that we claim all sales in interstate commerce for 
resale are beyond the constitutional powers of the States. 
We never have and do not now take such a position, and 
our brief (pp. 37-48) clearly so states. We there specifically 
confine our statements to the particular wholesale sales 
by Phillips to the five pipeline Companies here involved. 

Respondent also assumes (p. 27, 28) that it is neces¬ 
sary that we establish that all sales in interstate commerce 
for resale are beyond the constitutional powers of the 
States, and attempts (p. 38) to dispose of our constitutional 
argument on the ground we have not done so because it 
says the Cities Service Case shows a sale at the well-head 
for resale is not beyond the constitutional powers of the 
State, hence not all sales for resale are beyond the con¬ 
stitutional powers of the State. There is no necessity for 
us to establish such a doctrine respecting all such sales for 
resale in this case. This case is concerned only with whole¬ 
sale sales by Phillips to the five pipeline Companies, and 
it is such sales, and such sales alone, that we submit in this 
case are beyond the constitutional powers of the States. 
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3. The Respondent also makes erroneous assumptions 
concerning our position that the “traTisportation” 
and ‘‘sale” used in the first portion of Section 1(h) 
of the Act cannot he included in the jurisdictional 
exemption as to “production or gathering 

Respondent (p. 29-30 of brief) claims we assert that 
all sales in interstate commerce for resale cannot, as used 
in the first portion of Section 1(b) of the Act, as a matter 
of law be included in “production or gathering.” Respond¬ 
ent even asserts (brief, p. 29) that we make this claim as 
to sales at the well-head. What we do assert (our brief, 
pp. 49-53) is that as a matter of law the particular sales 
by Phillips to the five pipeline companies here involved 
for resale cannot as a matter of law be included in the 
jurisdictional exemption over “production or gathering.” 
We go no further and there is no need to do so. 

Respondent (p. 30 of brief) says that we claim that 
all movement of gas from the point of production to the 
point of sale is “transportation” as used in the first portion 
of Section 1(b) and cannot be included in the jurisdictional 
exemption over “production or gathering.” Again Respond¬ 
ent makes an erroneous assumption concerning our posi¬ 
tion. There are a number of instances (and the majority 
of the Commission so states in its opinion (R. 10,879)) 
where gas is carried to the gasoline plants in large diameter 
lines in constant volumes with no connection in or out of 
the pipeline for several miles (for example, about 12~y 2 
miles in case of Line H going to Sherman Plant (R. 657)) 
before reaching the plant. It was such movement of gas 
(as pointed out, p. 51 of our brief) as well as that which 
takes place after the gas leaves the gasoline plants and 
is carried to point of delivery and sale to the pipeline 
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company (as pointed out p. 49 of our brief) to which we 
have reference when we say “transportation” mentioned in 
the first portion of Section 1(b) cannot be included in the 
exemption over “production or gathering” in the same sub¬ 
section. 


4. The Respondent also erroneously assumes we make 
no claim that the facts do not support the view that 
“gathering” extends to and includes the wholesale 
sales by Phillips to the five pipeline Companies. 

At page 5 of Respondent’s brief it is said with reference 
to the Respondent’s conclusion that “gathering” extends to 
and including the sale by Phillips to the five pipeline Com¬ 
panies, “Petitioners’ briefs have abandoned any claim that 
there is a lack of substantial evidence to support this find¬ 
ing.” This we squarely deny. 

As stated in our brief, page 11, the facts as to the nature 
and location of the physical plant and operation carried on 
by Phillips in assembling gas from the wells and carrying 
it to the various gasoline plants are not in dispute. Like¬ 
wise, there is no dispute that after leaving the gasoline 
plants the gas is carried in pipelines several hundred feet 
to the point of delivery and sale to the five interstate pipe¬ 
line Companies. What the Commission then does (R. 10,877- 
10,880) is (according to its statement) to “find”, (which 
“finding” so called is pure legal conclusion) that each step 
up to and including the wholesale sale is included in “pro¬ 
duction or gathering.” See United States v. Appalachian 
E. P. Co., (1941) 311 U. S. 377, discussed at page 21-22, ante. 
As we point out in our brief (p. 37 et seq.), its conclusions 
are erroneous as a matter of law. But assuming arguendo 
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there is a fact question presented (which we deny there is), 
we maintain for reasons stated pages 24-27, ante, the facts 
not only do not support the view that “gathering” does not 
extend to and include the wholesale sales by Phillips to 
the five pipeline Companies, but also does not extend be¬ 
yond the commencement of “transportation” of gas in pipe¬ 
lines over distances prior to reaching the gasoline plants, 
and that there is no evidence, substantial or otherwise, to 
support a contrary view. 


IV. 

THE RESORT TO ALLEGED LEGISLATIVE AND 

ADMINISTRATIVE HISTORY. 

1. Respondent's main reliance is on legislative history 
of H. R. 11662, a hill other and different jrom H. R. 
6586 which was enacted as the Natural Gas Act. 
The court cannot properly rely on such material. 

Respondent devotes eight pages of its brief (pp. 13 to 
21) in an attempt to gain acceptance of the proposition 
that the legislative history of H. R. 11662, 74th Cong. 2d 
Sess., (DeVane statements) is entitled to consideration. 
We submit no resort can be had to this material for reasons 
stated at pp. 56-58 of our brief. We further point out what 
Respondent is asking the court to do is to base its decision 
in part at least on statements of Mr. DeVane before a 
committee which at most would be part of the legislative 
history of a predecessor bill (which differs in language 
from H. R. 6586, which several years later became the 
Natural Gas Act) notwithstanding the House and Senate 
Committee reports on H. R. 6586 which contained material 
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which does not support the position of Respondent and 
others in opposition here and which reports have specifically 
been quoted and relied upon by the Supreme Court in 
several cases including Interstate Natural Gas Company v. 
Federal Power Commission, (1947) 331 U. S. 682, and 
Federal Power Comm. v. Panhandle Eastern Pipe Line 
Co., (1949) 337 U. S. 498 (see pages 503, note 3, and 509, 
note 15), and notwithstanding the decision of the Supreme 
Court in Interstate Natural Gas Co. v. Federal Power 
Comm., supra, which involved “sales made in the field” 
by Interstate to three interstate pipeline companies. 

Respondent cites no authority which sanctions its re¬ 
quest that the court rely on this material. The “thread” on 
which it relies (Respondent’s brief p. 15-16) is the fact 
that in Federal Power Comm. v. Panhandle Eastern Pipe 
Line Co., (1949) 337 U. S. 498, the court mentioned the 
DeVane statements on H. R. 11662 and other material on 
said bill at page 505 footnote 7. What Respondent fails to 
mention is that at page 502 the court indicated it was un¬ 
necessary to enter into another review of the legislative 
history of the Natural Gas Act and in footnote 2 said: 
“The legislative history has been discussed by our prior 
opinions, * * *” (emphasis ours) citing Panhandle Eastern 
Pipe Line Co. v. Public Service Comm., 332 U. S. 507, 514- 
21; Interstate Natural Gas Co. v. Federal Power Comm, 
331 U. S. 682, 690; Colorado Interstate Gas Co. v. Federal 
Power Comm., 324 U. S. 581, 601-3; Federal Power Comm, 
v. Hope Natural Gas Co., 320 U. S. 591, 609-13; Illinois Natu¬ 
ral Gas Co. v. Central Illinois Public Service Co., 314 U. S. 
U. S. 498, 506-8. The court made a brief statement of the 
purpose of the Act, then referred (p. 502-3 and 509 of 
337 U. S.) to the House and Senate Committee Report on 
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H. R. 6586. Thus it is quite obvious that the legislative 
history of H. R. 11662 is of no significance. What the court 
really relied on was the House and Senate Committee 
Reports on H. R. 6586. Note also the reference to the fact 
the court said the legislative history had been set out in 
the foregoing cases, which it plainly indicated covered the 
field. Nowhere is there any reference made to H. R. 11662 
and it is inescapable that had the court felt the latter had 
any place in the legislative history of the Natural Gas Act, 
reference would have been made to it in said cases, es¬ 
pecially when it is the fact that this material was called 
to the Supreme Court’s attention by petitioners’ brief in 
Interstate Natural Gas Co v. Federal Power Comm., (1947) 
331 U. S. 682. See Petitioner’s brief, Case No. 733 October 
Term 1946, pp. 33-39. 

In any event, H. R. 11662 differed fundamentally from 
H. R. 6586 and from the Natural Gas Act in its jurisdictional 
provisions. This is confirmed by the position taken at pp. 
24-28 of the brief of Respondent in the Interstate case. (Ap¬ 
pendix A hereto) It is there stated (p. 24-5) that H. R. 
11662 “differed fundamentally from H. R. 6586 and from 
the Natural Gas Act in its jurisdictional provisions,” the 
details of which differences are specified at pages 25 and 26 
of said brief. 

The Court of Appeals for the Fifth Circuit agreed in 
the Interstate case, stating (156 F. 2d 949, 952) it was quite 
plain from the time the Lea Bill (H. R. 11662) until the 
Natural Gas Act was passed, the ideas of the proponents 
of the legislation underwent a considerable change. 
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2. Respondent jails to quote or refer to portions of the 
Federal Trade Commission Report unfavorable to it. 

At pages 11 to 13 of its brief Respondent refers to and 
quotes from the 1935 Report of the Federal Trade Com¬ 
mission. The material referred to is of no great significance 
in the light of the House and Senate Committee Reports 
on H. R. 6586 and subsequent court decisions and the Re¬ 
spondent so stated in its Opinion. R. 10,848. However, Re¬ 
spondent significantly fails to refer to or quote portions 
of said report unfavorable to it. For instance, in Chapter 
XIII entitled “Conclusions and Recommendations” it is 
stated (p. 614): 

“Wholesale rates for gas delivered in interstate com¬ 
merce should be regulated in all cases, as the States 
are without power to fix them (Public Utilities Com¬ 
mission v. Attleboro Steam & Electric Co., 273 U. S. 83 
(1927)). * * *” 

Page 616-617: 

“A Federal regulatory law should be enacted applica¬ 
ble to interstate natural gas pipe lines which transport 
gas for ultimate sale to and use by the public, regulat¬ 
ing contracts for purchase of gas to be transported in¬ 
terstate, or regulating rates for carriage or city gate 
rates at the end of such transportation, or all of these. 
* * *” (Emphasis ours) 
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3. Respondent's statements concerning administrative 
history are misleading. 

Respondent states page 22 of its brief: 

“* * * Throughout its administrative history, Commis¬ 
sion regulation under the Act has been confined to in¬ 
terstate ‘transportation’ and interstate ‘sale’ for resale 
after the completion of ‘production or gathering’ and 
before the beginning of ‘local distribution.’ In thus ad¬ 
hering to this ‘in between’ jurisdiction—consistent with 
the common understanding pervading the Act’s legis¬ 
lative history—the Commission has never required a 
certificate for interstate transportation found to occur 
during the course of ‘gathering.’ Nor has it ever regu¬ 
lated the rate for interstate sale found to be made dur¬ 
ing the course or at the completion of ‘gathering.’ ” 

The foregoing is carefully surrounded with qualifica¬ 
tions but even then it is misleading. The inference intended 
to be created is that it has never regulated a rate for sales 
such as are involved here from Phillips to the five pipeline 
Companies. That is not true. In the Matter of Interstate 
Natural Gas Company (1943), 3 F. P. C. 416, it took juris¬ 
diction over what the Supreme Court says were “sales 
made in the field” (331 U. S. 682, 684) to interstate pipe¬ 
line companies. The Respondent says in that case the sales 
are made after “gathering” had been completed (Br. p. 
33-4) and then assumes that the sales here by Phillips are 
made during the course of gathering, which of course is 
the question in issue. It is on the basis of such assumption 
(which is clearly erroneous) that it says it has never regu¬ 
lated a rate during the course of or at the completion of 
gathering. 
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The fact is that the legal theory adopted by the Re¬ 
spondent in the Interstate case is one hundred percent con¬ 
trary to that which it is now advocating. See quotation 
from 3 F. P. C. 416, 420-1 at p. 38-9 of our brief. 


V. 

THE ARGUMENT BASED ON THE SO-CALLED ’’TRI¬ 
PARTITE DIVISION” OF THE INDUSTRY. 

Respondent bases an argument (pp. 13, 21, 22 and 35 
of its brief) on the theory that in the enactment of Sec¬ 
tion 1(b) there is recognized a “tripartite division of the 
industry along functional lines”: (1) exempt local distri¬ 
bution, (2) exempt “production” and “gathering” and (3) 
in between and subject to federal jurisdiction—interstate 
“transportation” and “sale.” It is claimed the Power Com¬ 
mission has jurisdiction only over the “in between” seg¬ 
ment, and at page 24 Respondent says: “* * * Congress did 
not intend federal regulation of sales made at the gathering 
end of the business.” 

The “tripartite” theory does not help Respondent in 
any event because there still remains the question which 
is at issue, namely, are the sales by Phillips to the five 
pipeline Companies within the statutory language “produc¬ 
tion or gathering.” There is obviously no merit to the claim 
that there was no Congressional intent that federal regula¬ 
tion exist at the so called gathering end of the business in 
the light of the holding in Interstate Natural Gas Co. v. 
Federal Power Comm., (1947) 331 U. S. 682, involving 
“sales made in the field” by Interstate to three interstate 
pipeline companies for resale. 
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VL 

THIS IS NOT A FACT CASE. BUT IN ANY EVENT 

THE FACTS DO NOT SUPPORT THE OPPOSITIONS’ 
CLAIMS. 

1. The so-called “findings of fact” are conclusions of 
law. 

The opposition strives to turn this into a fact case. It 
is not. The determinative questions are pure questions of 
law. Respondent (Br. p. 5) refers to R. 10,878-10,880 and 
R. 10,889 for the so-called “finding” that gathering extends 
to and includes the sales by Phillips to the five pipeline 
Companies and (Br. p. 44-5) to R. 10,881-10,882 for the 
so-called “finding” concerning alleged conflict with state 
regulatory efforts. With respect to the gathering issue, 
Phillips’ brief (p. 8) refers to what it denominates “ulti¬ 
mate findings” (R. 10,878) where the Commission said 
“the facts in this case convince us we have no jurisdiction 
over Phillips,” and also to the so-called “finding” (2) at R. 
10,889, and with respect to the issue on the alleged conflict 
with state regulatory efforts to R. 10,880-10,883. 

Examination of each of these portions of the Commis¬ 
sion’s opinion (which are referred to and discussed at pp. 
49-50 and 63-64 of our brief) will establish that they are 
not findings of fact but are pure conclusions of law. The 
situation here is even stronger than that in United States 
v. Appalachian E. P. Co., (1941) 311 U. S. 377, where the 
ultimate question was whether a certain stream was navi¬ 
gable. The court said, p. 403, there was no real disagree¬ 
ment as to the physical and historical evidentiary facts but 
there was disagreement over the ultimate conclusion of 
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navigability to be drawn therefrom. The court refused to 
apply the rule that this was a fact case where the findings 
had been concurred in by two courts and hence would be 
accepted by the Supreme Court in the absence of clear 
error. The court said (p. 404) the case must be decided 
in the light of the previous decisions and particular cir¬ 
cumstances presented by the particular river involved, and 
continued: 

“* * * To these circumstances certain judicial stand¬ 
ards are to be applied for determining whether the 
complex of the conditions in respect to its capacity for 
use in interstate commerce render it a navigable stream 
within the constitutional requirements. Both the stand¬ 
ards and the ultimate conclusion involve questions of 
law inseparable from the particular facts to which they 
are applied.” 

The reviewing court is free, of course, to review not 
only conclusions of law but also determinations of mixed 
law and fact made by an administrative tribunal. Bogardus 
v. Commissioner of Internal Revenue , 302 U. S. 34, 38-9: 

“The board of Tax Appeals concluded that, from a 
careful consideration of all the evidence, ‘the pay¬ 
ments made by Unopco to the petitioners and others 
were additional compensation in consideration of serv¬ 
ices rendered to Universal and were not tax-free gifts.’ 
This, as we recently have pointed out, is ‘a conclusion 
of law or at least a determination of a mixed question 
of law and fact. It is to be distinguished from the 
findings of primary, evidentiary or circumstantial facts. 
It is subject to judicial review and, on such review, 
the court may substitute its judgment for that of the 
board.’ Helvering v. Tex-Penn Oil Co., 300 U. S. 481, 
491, 81 L. ed. 755, 762, 57 S. Ct. 569; Helvering v. Ran- 
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kin, 295 U. S. 123, 131, 79 L. ed. 1343, 1349, 55 S. Ct. 
732. If the conclusion of the board be regarded as a 
determination of a mixed question of law and fact, it 
has, as we shall presently show, no support in the pri¬ 
mary and evidentiary facts. The ultimate determina¬ 
tion, therefore, should be overturned, under the doc¬ 
trine of Helvering v. Rankin, supra, as a matter of 
law.” 

The claim is also made (Respondent’s brief p. 5, foot¬ 
note 7) that the Commission’s order “is the product of ex¬ 
pert judgment” and a similar statement appears in Phillips’ 
Brief p. 8. Involving as it does questions of law which are 
decisive, it is difficult to see how the so-called expert judg¬ 
ment of the majority of the Commission who decided the 
case can have any weight, since none of the majority are 
lawyers. The only lawyer then on the Commission (Com¬ 
missioner Buchanan) dissented. We further note that the 
so-called expert judgment of the Commission in reality 
depends upon its technical staff, and in this case the staff’s 
position before the Commission was in all respects con¬ 
trary to the ultimate conclusions reached by the Commis¬ 
sion. The fact is that the Commission completely disre¬ 
garded the staff testimony and staff arguments. 
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2. Altbcough unnecessary to so contend because the 
case must be decided against Respondent on the 
legal propositions involved, there is no evidence, sub¬ 
stantial or otherwise, that “gathering” extends to 
and includes the sales by Phillips to the five inter¬ 
state pipeline Companies, and in its brief Respondent 
and Phillips make factual concessions that make this 
plain. 

At page 5 of Respondent’s brief, the claim is made 
that we have abandoned any claim that there is a lack of 
substantial evidence to support the finding that each sale 
and movement of gas constitutes a part of Phillips’ “gather¬ 
ing business”, or is an incident of or activity relating to 
its gathering process. We deny that we have ever aban¬ 
doned such claim. We deny that there is any evidence, 
substantial or otherwise, that gathering or any of its inci¬ 
dents extends to and includes sales by Phillips to the five 
pipeline companies for resale. 

Respondent’s brief states, pp. 4-5: 

“* * * Generally, it may be said that Phillips collects 
the gas from wells to a common point in or relatively 
near the plant through which the gas moves and is 
processed to make it salable, or to recover extractable 
products, or both. Thence, the gas is moved through 
short lines to the points of sale.” 

Phillips’ brief states page 22, footnote 8: 

“Petitioners assume that irrespective of all else, the 
gathering process ceases at the point in a particular 
line at which commingling ends. Even if it should be 
assumed that the final act of commingling decisively 
determines the limits of the gathering process, the 
proper test is where the final act of commingling oc¬ 
curs in the gathering system as a whole. In the instant 
case it should be remembered that the final comming¬ 
ling occurs at the processing plants.” 


Thus there is no dispute that the final comingling 
takes place immediately prior to or at the gasoline plant. 
Then after processing the gas leaves the gasoline plant 
and is carried in large diameter pipelines for a distance 
of several hundred feet (from 600 to 900 feet at the Sher¬ 
man Plant, R. 10,829) to point of sale and delivery to the 
interstate pipeline company for resale. The ultimate in 
“gathering” clearly has been reached at least at the point 
of final comingling at the gasoline plant. This is in ac¬ 
cord with the common and accepted meaning of the word 
and also as used in the industry 1 . See definition of “gather” 
and “gathering” in Webster, New International Diction¬ 
ary, 2d Ed. (1946) and Funk and Wagnall’s New Standard 
Dictionary (1941), and also definition of “gathering lines” 
in Petroleum Dictionary for Office, Field and Factory by 
Hollis P. Porter, 4th Ed., page 118, which is as follows: 

“Gathering lines: Pipes connecting production tanks at 
oil wells with trunk pipe lines. In natural and casing¬ 
head gas systems, the lines that connect with the wells 
and carry the gas to the main pipe lines.” 

Also in “This Fascinating Oil Business” by Max W. 
Ball it is indicated that the “gathering system” and “gather¬ 
ing” terminates far upstream from the gasoline plant, i.e. 
at the “main line” which carries the gas (See for example, 
Line H leading to the Sherman Plant—R. 657, Exhibits 2, 
12A and other examples given pages 12-15 our main brief) 
to the gasoline plant. Thus it is said p. 175: 

“The initial pipe-line task is to get the oil from the 
lease tanks, scattered about the field on the various 


^Respondent so states in its brief filed with the 5th Circuit in the Interstate case 
pp. 14-15 which is printed as Appendix A to this brief. 
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leases, to a central pump station at the beginning of 
the main line. This is done through ‘gathering lines’ 
from two inches to eight inches in diameter, * * *.” 

P. 178: 

“The trunk line is to a pipe-line system what the main 
line is to a railroad, with the gathering system com¬ 
parable to the spurs and sidings and the pump stations 
to the motive power. * * *” 

From the examples given at p. 12 to 15 of our main 
brief it is plain that there are numerous cases where gas 
is carried in “trunk lines” over distances and constituting 
only “transportation.” One of them is Line H (16 inches 
in diameter) extending from a point in Oklahoma about 22 
miles to the Sherman Plant in Texas. At a point in Texas 
12 1 / 4 miles from the Sherman Plant Line H-2 also crosses 
the state boundary line and connects with Line H. From 
that point to the Sherman Plant there are no other lines 
connecting with Line H. The gas is thus carried 12^2 miles 
in said pipeline and certainly is “transportation” and not 
“gathering.” 4 

Further, the attempt to include the wholesale sales 
by Phillips to the five pipeline companies as part of “gath¬ 
ering” is to say a legal transaction is part of a physical act. 
“Gathering” is a physical act whereby gas produced from 
a number of wells is assembled at a common point—which 
we submit cannot extend beyond the point where the gas 
enters a gasoline plant or a transmission line. But after 
the gas leaves the gasoline plant it is carried in pipelines 
to the point of delivery and sale. The gas flows in a con- 


"See footnote 5, supra. 
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slant stream and after it leaves the gasoline plant as it 
hurtles along it flows past the point of delivery and sale. 
At that point no physical act takes place. All that happens 
is that there is a legal transaction whereby title of the gas 
passes to the purchaser.' The physical act of assembling 
the gas has taken place and was completed long before. 


3. Although unnecessary to so contend because the 
case must be decided against Respondent on the 
legal propositions involved, there is no evidence, 
substantial or otherwise, showing any conflict be¬ 
tween federal and state regulatory efforts. 

We submit none of the briefs submitted by the opposi¬ 
tion specify any evidence or point to any case where any 
conflict would in fact occur between federal and state reg¬ 
ulatory efforts if the sales by Phillips to the five pipeline 
companies for resale are subject to federal regulation. The 
opposition obviously concedes that no actual conflict is 
shown by its resort to the untenable proposition that it is 
sufficient if conflict is “threatened” (Respondent’s Br. p. 
42; Phillips’ Br. p. 68; New Mexico’s Br. p. 8; Oklahoma’s 
Br. p. 15), but even if that proposition is accepted therfe 
is no showing of “threatened” conflict. 

The proposition that “threatened” conflict is derived 
from the statement in Interstate Natural Gas Co. v. Federal 
Power Comm., (1947) 331 U. S. 682, 692, which was ob¬ 
viously made to show the utter absence of any evidence 
showing conflict in that case. The court simply said in 
evaluating the company’s claim of conflict there was no 


7 See footnote 5, supra. 
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evidence of conflict “present or threatened,” but the court 
did not say that evidence of threatened conflict is sufficient 
to meet the test laid down, and it is plain it did not intend 
to so hold in view of its previous language (331 U. S. 682, 
690-1): 

“* * * But such conflict must be clearly shown. Excep¬ 
tions to the primary grant of jurisdiction in the sec¬ 
tion are to be strictly construed. It is not sufficient to 
defeat the Commission’s jurisdiction over sales for re¬ 
sale in interstate commerce to assert that in the exer¬ 
cise of the power of rate regulation in such cases, local 
interests may in some degree be affected.” 

Respondent argues (Br. p. 43) that no actual conflict 
must be precipitated by proceeding to regulate. Such view 
would, if accepted, result in a situation where all that need 
be done is to cry “conflict” and the Respondent would have 
to withdraw and say “so sorry.” Such a doctrine certainly 
cannot be adopted in view of the foregoing language of the 
court, but in addition we have the very significant circum¬ 
stance that in Panhandle Eastern Pipe Line Co. v. Michi¬ 
gan Public Service Comm., (1951) 341 U. S. 329, the court 
even refused to consider the question of conflict where 
there were no showings of opposing directives by the re¬ 
spective state and federal regulatory agencies in the rec¬ 
ord in the case before the court. The court said p. 336: 

“The statutory scheme of ‘dual regulation’ might have 
some overlaps or conflicts but no such exigencies ap¬ 
pear here. There are no opposing directives and hence 
no necessity for us to resolve any conflicting claims as 
between state and federal regulation.” 
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Here, of course, there is not even any claim of any oppos¬ 
ing directives. 

Respondent states (Br. p. 46): 

“In any event, there can be no doubt as to present 
inconsistency and eventual interference where one 
price is simultaneously subject to maximum-price reg¬ 
ulation by the Commission and minimum -price regu¬ 
lation by a state. Such was Oklahoma’s regulation of 
field prices," upheld in Cities Service Gas Co. v. Peer¬ 
less Oil & Gas Co., 340 U. S. 179 (1950) * * * ” 

The foregoing shows the desperate lengths to which 
Respondent goes in an attempt to support its position. There 
is no “one price” here subject to maximum price regula¬ 
tion by Respondent and minimum price regulation by the 
State (and incidentally the only State here which actually 
has a minimum price regulation is Oklahoma, Texas (Br. 
p. 10) and New Mexico (Br. p. 9) which supply a large 
share of the gas here involved which is sold by Phillips 
relying on “free competition”). What is involved is the 
Oklahoma minimum price order applicable to sales at the 
well-head, while this case involves jurisdiction of the 
Power Commission to regulate sales by Phillips to the five 
interstate pipeline Companies for resale. 

So far as any other alleged “conflict,” we rely on the 
testimony and cases referred to in our brief (pp. 63-67) 
and what is said in the reply briefs of other petitioners’ 
on this point to establish no conflict in fact. 


•Note the reference to “field prices” which is an obvious attempt to infer 
it is the same type of sale here involved which the opposition refers to as 
“field sales.” Why did not Respondent state the fact and use the correct descrip¬ 
tion “well-head prices?” 
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Respondent states p. 46 of brief: 

“Indeed, Commissioner Murray of Texas could con¬ 
ceive of no jurisdiction the Commission might take 
over Phillips ‘without conflict resulting’ (R. 3764).” 

Phillips’ brief p. 57, footnote 57, states: 

“Commissioner Murray of Texas could not ‘conceive 
* * * of what jurisdiction they (the FPC) would take 
over Phillips without conflict resulting’ (R. 3764).” 

We deny the correctness of the foregoing and we quote 
from the testimony of Mr. Murray, who was then being 
cross examined by Commission staff counsel, as it appears 
of record (R. 3763-4): 

“Q. (Interrupting) You think that? You think there 
would be that conflict? 

“A. I may be completely in error. None of the types of 
regulations that we have discussed might result, but 
knowing no more about the Federal Power Com¬ 
mission’s intentions or responsibilities than I do, 
my presumption has been and it is purely a pre¬ 
sumption that if they did take jurisdiction it would 
be for the purpose of issuing regulations of the sort 
that have been described to me in these questions, 
and if those regulations of that sort were issued, I 
do believe that conflict would result. 

“Q. In other words, your answers were not general an¬ 
swers but with the specific answers to the questions 
you had before you at the time you made your 
answer? 

“A. Yes, sir; even though they were making specific 
assumptions, they were still rather general, but not 
so general as to say if the Federal Power Commis- 
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sion takes any jurisdiction over Phillips would a 
conflict result, and I never did intend to say any 
jurisdiction would result. 

“Q. You mean any conflict would result? 

“A. That is right, if they took any jurisdiction, but I 
can’t quite conceive, I may be in error, of what 
jurisdiction they would take over Phillips without 
conflict resulting.” 

The above completely disproves the opposition’s state¬ 
ment but in addition, note the significant and misleading 
omission of the words “I may be in error” from the quota¬ 
tion which appears in Phillips’ brief. 

Respectfully submitted, 

VERNON W. THOMSON 
Attorney General of Wisconsin 

STEWART G. HONECK 
Deputy Attorney General of Wisconsin 
State Capitol, Madison, Wisconsin 

Attorneys for Petitioner, State of Wisconsin 
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Public Service Commission of Wisconsin 
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Although petitioner, on pages 11 and 12 of its brief, 
takes exception to certain of the Commission’s findings 
establishing that the sales to Mississippi, Southern Natural, 
and United for account of Memphis, here in question, are 
sales in interstate commerce for resale for ultimate public 
consumption, petitioner has admitted that the sales in 
question are sales in interstate commerce for resale and 
is bound by that admission. 

In its reply brief before the Commission, Interstate, 
there respondent, said (page 18): 

“Respondent admits that these sales are in interstate 
commerce.” 

The Commission in its opinion (R. 60) found that Inter¬ 
state “successfully contended in a Federal Court that over 
99% of its total sales of gas, which include sales made to 
the three pipe line companies, were sales in interstate 
commerce and beyond the reach of the Louisiana Commis¬ 
sion. Interstate Natural Gas Co. v. Public Service Com¬ 
mission, 33 F. Supp. 50; 34 F. Supp. 980.” The Commission 
further found as follows: 

Interstate does not now deny that the sales of 
natural gas to the three pipe line Companies con¬ 
stitute sales of natural gas in interstate commerce 
for resale, but it contends that each of these sales 
constitutes a sale in the “production and gathering” 
of gas and falls within the claimed exemption stated 
in Section 1 (b) of the Natural Gas Act. 

Petitioner quotes this statement of its admission with- 
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m. 


out contradiction on page 24 of its brief in this Court and 
makes no contrary showing elsewhere. See also R. 849, 
852, 859, 861. 

The quotation from the opinion may, therefore, be taken 
as a fair and accurate statement of petitioner’s position. 

The petitioner contends that, although the sales in ques¬ 
tion are sales of natural gas in interstate commerce for 
resale which would otherwise be subject to the jurisdic¬ 
tion of the Commission, they are exempt as coming within 
the language of Sec. 1 (b) as “the production or gathering 
of natural gas.” 

Sec. 1 (b) of the Natural Gas Act provides: 

The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to 
the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use, and to 
natural-gas companies engaged in such transporta¬ 
tion or sale, but shall not apply to any other trans¬ 
portation or sale of natural gas or to the local dis¬ 
tribution of natural gas or to the facilities used for 
such distribution or to the production or gathering 
of natural gas. [Italics supplied.] 10 

The contention of the Commission is that its jurisdic¬ 
tion over sales of natural gas here depends on whether 

10 It should be noted that it is not necessary in order that the 
Commission may have jurisdiction over a sale of natural gas in 
interstate commerce for resale that there be transportation in con¬ 
nection with such sale as implied by petitioner in its brief, since 
the grant of jurisdiction in subsection 1 (b) over transportation 
and sale is in the disjunctive. 


11 



IV. 


the sales are sales of natural gas in interstate commerce 
for resale for ultimate public consumption for domestic, 
commercial, industrial or other uses as provided in Sec. 
1(b). The sales in question in the present case admittedly 
coming within that category and being separate and dis¬ 
tinct from “the production or gathering of natural gas,” 
are not within the exemption of “the production or gather¬ 
ing of natural gas,” as stated in Sec. 1 (b) of the Natural 
Gas Act. Congress intended by the exemption to exclude 
the Commission from the field of direct regulation of the 
activity of “production and gathering of natural gas” pres¬ 
ently occupied by the States, but it did not intend, by that 
exemption, to nullify the jurisdiction given the Commis¬ 
sion in the Act to regulate interstate wholesale rates. 

It is to be noted that subsection 1 (b) quoted above 
relates to two diverse sets of activities. (According to one 
set the provisions of the Act “shall apply to” and the 
other set they “shall not apply to.” “The sale in inter¬ 
state commerce of natural gas for resale for ultimate pub¬ 
lic consumption for domestic, commercial, industrial, or any 
other use” is an activity to which the provisions of the 
Act “shall apply.” “The production or gathering of natural 
gas” is an activity to which the provisions of the Act “shall 
not apply.” To give effect to the whole subsection, as the 
principles of construction require, prima jade, the two 
sets of activities should be mutually exclusive and non¬ 
overlapping, with the second set not intended to nullify the 
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V. 


first, so that all may be given effect. Crawford, Statu¬ 
tory Construction (1940), p. 262. 

The “production or gathering” clause, moreover, is in 
the nature of an exception and must be strictly construed. 
Horack, Sutherland Statutory Construction, 3rd ed., Vol. 
2, sec. 4933, p. 471 and sec. 4936, p. 474. Hartford Electric 
Light Company v. Federal Power Commission, 131 F. 2d 
953, 962; cert den. 319 U. S. 741. 

In the Hartford case, the Circuit Court of Appeals for 
the Second Circuit, said, on page 962, of sec. 201 (b) 
of the Federal Power Act, a clause similar to sec. 1 (b) 
of the Natural Gas Act: 

Regarding the “but” clause as an exception, and 
keeping in mind the obvious purpose of Congress, 
disclosed in the legislative history, to see to it that 
there was effective regulation of interstate wholesale 
sales of electric energy, we consider as pertinent 
the “elementary rule requiring that exceptions from 
a general policy which a law embodies should be 
strictly construed * * Spokane &Inland R. R. 

v. United States, 241 U. S. 344, 348, 350, 36 S. Ct. 
668, 671, 60 L. Ed. 1037; cf. Piedmont & Northern 
Ry. v. I. C. C., 286 U. S. 299, 311, 312, 52 S. Ct. 
541, 76 L. Ed. 1115; United States v. McElvain, 272 
U. S. 633, 639, 47 S. Ct. 219, 71 L. Ed. 451. 

We note that the Natural Gas Act, U. S. C. A., 
Title 15, § 717 (b) provides that that Act shall 
apply to the “transportation” of natural gas “in 
interstate commerce” or to the “sale in interstate 
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VI. 


commerce of natural gas for resale”; the same sen¬ 
tence contains a “but” clause reading: “but shall 
not apply * * * to the local distribution of 

natural gas or to the * * * production or gath¬ 

ering of natural gas” Yet, in People’s Natural Gas 
Co. v. Federal Power Commission, supra, 11 a com¬ 
pany engaged in the production of natural gas, but 
not in its interstate transportation, was held to be 
subject to the Act because, in the State of Penn¬ 
sylvania, it sold gas to another company which 
transported the gas to another state for resale. 

Cf. Jersey Central Power & Light Co. v. Federal Power 
Commission, 319 U. S. 61 and Illinois Natural Gas Co. v. 
Central Illinois Public Service Co., 314 U. S. 498. 

The phrase “production or gathering of natural gas” 
relates to two activities, “production” and “gathering.” 

“Production” is a separate and distinct activity and con- 
sidered by itself alone is not interstate commerce in either 
the sense of transportation or sale. Ohio Oil Company v. 
Indiana (No. 1), 177 U. S. 190, 205-212; Haskell v. Kansas 
Natural Gas Co., 224 U. S. 217, 220; Champlin Rfg. Co. v. 
Commission, 286 U. S. 210, 235. See also West v. Kansas 
Natural Gas Co., 221 U. S. 229, 252, 253, 255. Cf. Carter 
v. Carter Coal Company, 298 U. S. 238, 302-304. 

“Gathering” relates to the collecting of the gas from 
the various wells and bringing it into one place. 

11 Peoples Natural Gas Co. v. Federal Power Commission, 127 F. 
2d 153, discussed at length below on pages 34 to 41. 
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vii 

Webster’s new International Dictionary, 2nd Edition (1939) 
so defines the word 12 and the trade or technical meaning 
of the term is the same as its usual or popular meaning. 

“Gathering” is, in its nature, clearly transportation and 
not sale. Transportation and sale are separate and dis¬ 
tinct activities. Transportation “comprehends any real 
carrying about or from one place to another.” 13 Sale is 
a legal transaction involving the transfer of title to a 
purchaser. 

The Supreme Court pointed out in its opinion in Can¬ 
adian River Gas Company v. Federal Power Commission, 
324 U. S. 581, 598: 

Transportation and sale do not include produc¬ 
tion or gathering. 

The meaning of “production” and “gathering,” there¬ 
fore, cannot include sales in interstate commerce, since 
“production” cannot be “interstate commerce” and “gath¬ 
ering,” being transportation, cannot include a sale. 


(a) Legislative History 

The conclusion of this analysis of the words “production” 
and “gathering” as used in Sec. 1 (b) of 

11 Cf. Henderson Development Co. v. United Fuel Gas Co., 3 S. E. 
2d 217 (W. Va.), where the definition is quoted in the same con¬ 
nection. Cf. definition in Louisiana Acts 1944, No. 132, § 1. 

In the Monroe Field, line F-l (See Appendices A and B) is, as 
was admitted by William A. Dougherty, attorney for Petitioner, 
“a header or reservoir”. R. 467. The moment the gas enters the 
“header” it has certainly been “gathered.” 

u Cunard S. S. Co. v. Mellon, 262 U. S. 100. 121, 122. Cf. State 
v. Redmond, 237 P. 486 (S. Ct of Mont.). 
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the Natural Gas Act as not including sales of natural gas 
in interstate commerce for resale, such as those involved 
in the present case, is confirmed by the legislative history 
of the provision. 

The Natural Gas Act, as enacted in 1938, follows closely 
Parts II and III of the Federal Power Act, enacted in 1935. 
The purpose of both acts was the same, namely, to sup¬ 
plement State regulation by providing for regulation by 
a Federal commission of the transportation and sale for 
resale in interstate commerce of electric energy and natural 
gas, which had ben held by the Supreme Court of the 
United States not subject to regulation by the States. 

The motivating cause of the enactment by Congress in 
1935 of the Federal Power Act was the decision of the 
Supreme Court of the United States in the case of Public 
Utilities Commission v. Attleboro Co., 273 U. S. 77 (1927), 
which held that rates for the interstate sale by a Rhode 
Island utility to a Massachusetts distributing company 
of electric energy transmitted in interstate commerce from 
Rhode Island to Massachusetts, the delivery taking place 
at the State line, could not be regulated by the State of 
Rhode Island. The case established that such interstate 
wholesale rates are not subject to regulation by the States 
but can only be regulated by Congress under the inter¬ 
state commerce clause, thereby making necessary, to insure 
regulation, the passage of the Federal Power Act of 1935. 

It was similarly held, with respect to natural gas, in 
Missouri v. Kansas Natural Gas Co., 265 U. S. 
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IX. 


298 (1923), that the rates for the sale of natural gas at 
wholesale in interstate commerce in one state to distribut¬ 
ing companies in another state cannot be regulated by 
either state. 

This case, in conjunction with the Attleboro case, made 
the passage in 1938 of the Natural Gas Act necessary, 
since it was established by these decisions that the States 
could not regulate such wholesale sales of natural gas 
in interstate commerce and legislation by Congress was 
necessary to accomplish federal regulation. 14 

The primary purpose of the enactment of the Natural 
Gas Act, as shown by its legislative history, was to regulate 
interstate transportation and/or sale of natural gas in 
interstate commerce for resale, which, under the afore¬ 
mentioned Supreme Court decisions, were not subject to 
state regulation, and not to regulate directly matters in 
the intrastate sphere, such as the conservation of natural 
gas, dependent upon the local regulation of production and 
gathering. 

The Supreme Court of the United States in the case 
of Panama Refining Co. v. Ryan, 293 U. S. 388, had held 
(January 7, 1935) unconstitutional certain attempted Fed¬ 
eral regulation in the field of conserva- 

14 Title III of H. R. 5423, 74th Congress, 1st Session (February 
6, 1935), entitled Transmission and Sale of Natural Gas, incorpo¬ 
rated provisions generally similar to those contained in the Natural 
Gas Act of 1938. This proposed legislation was finally enacted 
August 26, 1935, in the form of the Public Utility Act of 1935, 
Title II of which was the Federal Power Act of 1935. Title III 
relative to natural gas failed of passage in 1935. 
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tion of production of oil under the National Industrial 
Recovery Act. This decision led to the enactment of the 
Connally “Hot-Oil” Act in 1935 (49 Stat. 30; 15 U. S. C. 
Sec. 715-715 (1), and its amendment in 1937 (50 Stat. 
257), which was aimed at making effective state pro-ration 
and other laws relating to the conservation or production 
of oil. The 1937 amendment was under consideration by 
Congress at the same time as the Natural Gas Act and 
it is apparent that the status of the conservation problem 
at the time influenced the insertion of the “production 
and gathering” provision in Section 1 (b) of the Natural 
Gas Act as finally enacted in 1938. 

The bills under consideration in Congress in 1935 did 
not contain any provision similar to the “production and 
gathering” provision of Section 1 (b) of the Natural Gas 
Act. 

The phrase “production or gathering” in Section 1 (b) 
appeared for the first time in H. R. 12680, introduced in 
the House of Representatives May 12, 1936, by Congress¬ 
man Lea of California. 

The preceding bill, H. R. 11662, 74th Congress, 2d Sess., 
which was different from the law as enacted in its juris¬ 
dictional provisions and resembled the 1935 bills, did not 
contain the provision in the present 15 

1S H. R. 11662 does, moreover, for the first time (in Section II) 
contain the provisions of Sec. 11 (a) of the Natural Gas Act rela¬ 
tive to state compacts regarding the conservation of natural gas 
resources, thus additionally recognizing potential state control in 
that sphere. See pages 24-27 below for a discussion of H. R. 11662 
in an analysis of the testimony of Dozier A. DeVane in connection 
with that bill relied upon by petitioner. 
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form but did contain an exemption of the production of 
natural gas.” 

The report regarding H. R. 12680 made by the Com¬ 
mittee on Interstate and Foreign Commerce of the House 
of Representatives, (Report 2651, House of Representatives, 
74th Congress, 2d Session) contains the following language 
on page 1 showing the primary intention of Congress: 

The main purpose of this bill is to provide for the 
regulation of the transportation and sale of natural 
gas in those cases in which the State regulatory 
bodies do not have jurisdiction. 1 

_ i 

This is supplemented by the following on page 2 of the 
Report: 

Under the decisions of the United States Supreme 
Court rates charged in interstate wholesale trans¬ 
actions may not be regulated by the States. Such 
transactions are defined in this bill to mean sales 
of natural gas for resale. The Commission is given ! 
no jurisdiction over local rates even where the 

natural gas moves in interstate commerce. j 

* * * * * 

The bill takes no authority from State commis¬ 
sions and is so drawn as to be a complement, and ! 
in no sense an usurpation, of State regulatory author¬ 
ity and contains directions to the Federal Power 
Commission to receive and consider the views of 
State commissions. 

| 

The report further says on page 3: 

Subsection (b) confers jurisdiction upon the 
Commission over the transportation of natural ' 
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gas in interstate commerce and the sale of such 
gas for resale to the public but does not apply to 
any other sale of natural gas, or deprive a State 
of any lawful authority now exercised over the 
distribution and sale of natural gas locally, and 
exempts from the juridiction of the Commission 
the sale of natural gas for industrial use only. 

No statement is made, however, to the effect that any 
other sales of natural gas in interstate commerce for resale 
are exempt, as, for instance, being “production or gather- 

• - >5 

mg. 

Several other bills 1 * were introduced in 1937, prior to 
H. R. 6586, but they are without significance as to the 
question of interpretation here in issue, except that H. R. 
4008 was the original form of H. R. 6586. 

H. R. 6586, the bill which became the Natural Gas Act, 
was introduced by Representative Lea in the House on 
April 22, 1937, and on April 28, 1937 it was committed 
to the Committee of the Whole House on the State of the 
Union and ordered to be printed. This bill contains a 
subsection 1 (b), identical with subsection 1 (b) in the 
Natural Gas Act and the bill otherwise was the same as 
the Act finally enacted. 

On April 28, 1937, the Committee on Interstate and 
Foreign Commerce of the House reported on H. R. 6586 
(Report No. 709, 75th Cong., 1st Sess.). This 

“ H. R. 4008, 75th Cong., 1st Sess., introduced in the House by 
Representative Lea, January 29, 1937; H. R. 5711, 75th Cong., 1st 
Sess., introduced in the House by Representative Crosser, March 
17, 1937; S. 1919, 75th Cong., 1st Sess., introduced by Senator 
Brown in the Senate, March 17, 1937. 
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report, which was incorporated verbatim in the report 
of the Senate Committee on Interstate Commerce, Report 
No. 1162, 75th Cong., 1st Sess., accompanying H. R. 6586, 
printed in full as Appendix B to this brief, shows con¬ 
clusively that the narrower interpretation is to be placed 
upon the “production or gathering” provision of subsection 
1 (b) and that it is not intended to detract in any way 
from the jurisdiction given the Commission over sales “in 
interstate commerce of natural gas for resale for ulti¬ 
mate public consumption for domestic, commercial, in¬ 
dustrial, or any other use, and * * * natural-gas com¬ 
panies engaged in * * * such sale.” The House report 

says on page 3: 

In view of the importance of section 1 (b), which 
states the scope of the act, it seems advisable to 
comment on certain provisions appearing therein. 
It will be noted that this subsection of the bill, 
after affirmatively stating the matters to which the 
act is to apply, contains a provision specifying what 
the act is not to apply to, as follows: 

“but shall not apply to any other transportation 
or sale of natural gas or to the local distribution 
of natural gas or to the facilities used for such 
distribution or to the production or gathering of 
natural gas.” 

The quoted words are not actually necessary as 
the matters specified therein could not be said fairly 
to be covered by the language affirmatively stating 
the jurisdiction of the Commission, but similar lan¬ 
guage was in previous bills, 
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and, rather than invite the contention, however un¬ 
founded, that the elimination of the negative lan¬ 
guage would broaden the scope of the act, the com¬ 
mittee has included it in this bill. That part of the 
negative declaration stating that the act shall not 
apply to “the local distribution of natural gas” is 
surplusage by reason of the fact that distribution 
is made only to consumers in connection with sales, 
and since no jurisdiction is given to the Commission 
to regulate sales to consumers the Commission would 
have no authority over distribution, whether or not 
local in character. 17 

The inescapable conclusion from the quoted statement 
in House Committee report on H. R. 6586 is that the Com¬ 
mission’s jurisdiction over wholesale sales of natural gas 
in interstate commerce was intended to remain the same 
after the insertion of the “production or gathering” pro¬ 
vision in subsection 1 (b) of the Act as it would have 
been had the “production or gathering” provision never 
been inserted. 


17 Senator Wheeler, who was in charge of the bill in the Senate, 
summed up the matter well in the debate in the Senate on H. R. 
6586 w'hen he said (81 Congressional Record, Part VIII, August 
19, 1937, p. 9312): 

“Mr. WHEELER. It docs not attempt under the provisions of the 
bill to regulate the producers of natural gas or the distributors of 
natural gas; only those who sell at wholesale in interstate com¬ 
merce.” 

Senator Wheeler further said in the same debate (81 Con¬ 
gressional Record 9313): “There is no attempt and can be no at¬ 
tempt under the provisions of the law to regulate anything in the 
field except where it is not regulated at the present time. It ap¬ 
plies only as to interstate commerce and only to the wholesale 
price of gas.” 
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The House report was incorporated verbatim in the 
Senate report (Appendix B to this brief), and the quoted 
statement was accordingly repeated and confirmed by the 
Senate Committee on Interstate Commerce, in reporting 
on H. R. 6586. No more authoritative statement from 
legislative history can be advanced than an unequivocal 
one appearing in the reports of both the House and Senate 
committees, reporting on the bill as enacted into law. 

The House report, on pages 1, 2 and 3, contains the 
following statements clearly showing the paramount in¬ 
tention was to regulate all wholesale sales of natural gas 
in interstate commerce not capable of regulation by the 
States: 


The States have, of course, for many years regu¬ 
lated sales of natural gas to consumers in intra¬ 
state transactions. The States have also been able 
to regulate sales to consumers even though such 
sales are in interstate commerce, such sales being 
considered local in character and in the absence 
of congressional prohibition subject to State regu¬ 
lation. (See Pennsylvania Gas Co. v. Public Service 
Commission (1920), 252 U. S. 23.) There is no 
intention in enacting the present legislation to dis¬ 
turb the States in their exercise of such jurisdiction. 
However, in the case of sales for resale, or so-called 
wholesale sales, in interstate commerce (for ex¬ 
ample, sales by producing companies to distributing 
companies) the legal situation is different. Such 
transactions have been considered to be not local in 
character and, 
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even in the absence of Congressional action, not 
subject to State regulation. (See Missouri v. Kansas 
Gas Co. (1924), 265 U. S. 298, and Public Service 
Commission v. Attleboro Steam & Electric Co. (1927) 
273 U. S. 83.) The basic purpose of the present 
legislation is to occupy this field in which the Su¬ 
preme Court has held that the States may not act. 

* * * * * 

The bill takes no authority from State commis¬ 
sions, and is so drawn as to complement and in no 
manner usurp State regulatory authority, and con¬ 
tains provisions for cooperative action with State 
regulatory bodies. 

***** 

Your committee believes that this legislation is 
highly desirable to fill the gap in regulation that 
now exists by reason of the lack of authority of 
the State commissions. 

Petitioner’s brief (pages 34, 39-45) advances as the main¬ 
stay of its argument from legislative history certain state¬ 
ments made by Dozier A. DeVane, then Solicitor of the 
Federal Power Commission, in 1936 in testifying before 
the House Committee on Interstate and Foreign Com¬ 
merce relative to H. R. 11662. These statements by Mr. 
DeVane, when rightly regarded in the light of the actual 
facts as to H. R. 11662, do not support petitioner’s con¬ 
tentions. 

H. R. 11662, 74th Cong., 2d Sess., was introduced in 
the House of Representatives on March 6, 1936, by Repre¬ 
sentative Lea of California. It differed funda- 
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mentally from H. R. 6586 and from the Natural Gas Act ! 

» 

in its jurisdictional provisions. 

The Commission’s jurisdiction in H. R. 11662 was ex- 

i 

pressly limited to the transportation of natural gas in 
high-pressure mains in interstate commerce and natural- 
gas companies engaged in such transportation. The distri-. 
bution of natural gas moving locally in low-pressure mains 
and the facilities used for such distribution and also the I 
“production of natural gas” were exempt by express pro¬ 
vision. It is to be noted that it was the “production of 
natural gas” which was exempt by this bill and not “pro¬ 
duction or gathering” as in the Natural Gas Act. As the 
Commission’s jurisdiction was limited to the transportation 
of natural gas in high-pressure mains in interstate com¬ 
merce, there was no need for exemption of gathering lines. 

Sec. 1 (b) of H. R. 11662 provided as follows: 

(b) The provisions of this Act shall apply to the 
transportation of natural gas in high-pressure mains 
in interstate commerce and to natural-gas companies 
engaged in such transportation, but shall not apply 
to the distribution of natural gas moving locally in 
low-pressure mains or to the facilities used for such 
distribution or to the production of natural gas: 
Provided, That nothing in this Act shall be con¬ 
strued to authorize the Commission to fix rates or 
charges for the sale of natural gas distributed locally 
in low-pressure mains or for the sale of natural gas 

I 

for industrial use only. 


i 
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The rate sections of H. R. 11662, namely, sections 4 (b) 
and 5 (a), moreover, expressly limit the Commission’s 
jurisdiction to rates or charges relating to any service 
rendered or to be rendered in connection with “the trans¬ 
portation of natural gas in high pressure mains in inter¬ 
state commerce,” whereas the Natural Gas Act gives the 
Commission jurisdiction as to all wholesale sales of natural 
gas in interstate commerce. 

Mr. DeVane expressly referred to these provisions of 
H. R. 11662 in his testimony on page 24 of the hearings 
before the Subcommittee of the Committee on Interstate 
and Foreign Commerce of the House of Representatives 
on H. R. 11662, in saying: “The whole purpose of this bill 
is to bring under Federal regulation the pipe lines and 
to leave to the State commissions control over distributing 
companies and over their rates, whether that gas moves 
in interstate commerce or not.” 

When, on page 42 of the hearings, before Mr. DeVane 
made the statements referred to on pages 34 and 45 of 
petitioner’s brief, it is to be noted Mr. DeVane first said 
that, where there was a series of sales beginning with 
the sale by an independent producer designated as A, 
the Commission would have jurisdiction over all the sales 
in interstate commerce subsequent to the sale by A. Mr. 
DeVane’s exact statement is as follows: 

Mr. DeVane. Yes; if I understand your question, 
concerning the price paid to the A 
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company, there is no control of the gathering rate; 
the Commission would not have jurisdiction. The 
price is fixed by competitive conditions that exist 
in the field. But it matters not how many different 
ownerships there may be between the time the gas 
starts to move in interstate commerce and gets to 
the city gates. Ownership might change a dozen 
times—A company sell to B, and B company sell to C 
—all those rates would be subject to regulation. 

Moreover, it is to be noted that in the statements which 
are quoted on pages 44-45 of petitioner’s brief, Mr. DeVane 
is using the term “gathering rate” as designating the price 
paid to the producer. 

Statements made in hearings regarding the meaning of 
the dissimilar jurisdictional provisions contained in H. E. 
11662, a bill not even reported by a Congressional com¬ 
mittee, clearly can have no persuasive force as to the 
jurisdictional provisions of the Natural Gas Act, in which 
the Commission is given jurisdiction over transportation 
and sales of natural gas in interstate commerce for resale 
instead of over transportation of natural gas in high pres¬ 
sure mains in interstate commerce. 

In any event, such general statements made by a former 
Solicitor or a former General Counsel l " of the Com¬ 
mission are not persuasive here. 

" The statements of Charles V. Shannon, former General Coun¬ 
sel of the Commission, quoted on pages 33 and 34 of petitioner’s 
brief, moreover, can have no more persuasive effect than the testi¬ 
mony of Dozier A. DeVane regarding H. R. 11662, upon which 
they are based. Mr. Shannon, it should be noted, was speaking of 
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The Commission is bound to the observance of the 
provisions of its jurisdictional statutes and is bound to 
follow their correct interpretation. It is well established 
law that the United States cannot be estopped into a wrong 
construction of a jurisdictional statute, even by official 
act of its officers. Utah Power & Light Co. v. United States, 
243 U. S. 389, 409; Niagara Falls Power Company v. Fed¬ 
eral Power Commission, 132 F. 2d 787, certiorari denied 
320 U. S. 792, rehearing denied 320 U. S. 815; Wilbur 
National Bank v. United States, 294 U. S. 120, 123-124; 
Pennsylvania Water & Power Company v. Federal Power 
Commission, 123 F. 2d 155, 162-163, certiorari denied 315 
U. S. 806; Wilbur v. United States, 281 U. S. 206, 217; 
see also United States v. San Francisco, 310 U. S. 16, 31-32. 

sales to pipe lines by “independent producers” and was comment¬ 
ing on the Supreme Court opinions in the cases of Canadian River 
Gas Co. v. Federal Power Commission, 324 U. S. 581 and Pan¬ 
handle Eastern Pipe Line Co. v. Federal Power Commission, 324 
U. S. 635. In the Canadian River case, no sales by “independent 
producers” were involved as Canadian River Gas Co. produced all 
its own natural gas, 3 F. P. C. 37. In the Panhandle case, where 
the “production or gathering” point was not raised, the gas pur¬ 
chased by Panhandle was purchased from producers at or near the 
well head, and the purchase price paid was allowed as an operat¬ 
ing expense. The Supreme Court, however, abstained from any 
holding or dictum (see footnote 6 to Supreme Court’s opinion) 
as to whether the Commission had jurisdiction of such sales. Even 
if the Commission has jurisdiction, the price paid would be al¬ 
lowed as an expense item. Mr. Shannon’s statement should be read 
in the light of the surrounding circumstances and in its context. 
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(b) Court Decisions 

To begin with, the fundamental proposition is that no 
state can regulate the interstate wholesale sales of natural 
gas to Mississippi, Southern Natural, and United, for ac¬ 
count of Memphis, here in issue. 

There has been an actual holding that the State of 
Louisiana cannot regulate the three sales in question, Inter¬ 
state Natural Gas Company, Inc. v. Louisiana Public Service 
Commission, 34 F. Supp. 980, (Cf. Interstate Natural Gas 
Co., Inc. v. Louisiana Public Service Commission, 33 F. 
Supp. 50). The holding that the sales in issue are sales 
in interstate commerce not subject to state regulation was 
sought by and obtained by petitioner itself. Cf. State Tax 
Commission v. Interstate Natural Gas Co., 284 U. S. 41. 
This ruling of the federal courts involving the present sales 
is supported by other decisions of the Supreme Court of 
the United States to the effect that the state cannot regu¬ 
late such interstate wholesale sales. Missouri v. Kansas 
Gas Co., 265 U. S. 298, United Fuel Gas Co. v. Hallanan, 
257 U. S. 277, 280, Pennsylvania v. West Virginia, 262 U. S. 
553, Illinois Gas Co. v. Public Service Co., 314 U. S. 498, 
and Public Utilities Commission of Ohio v. United Fuel 
Gas Co., 317 U. S. 456. Cf. Public Utilities Commission 
v. Attleboro Steam and Electric Co., 273 U. S. 83. See 
also Kentucky Natural Gas Corporation v. Public Service 
Commission of Kentucky, 28 F. Supp. 509, affirmed in Public 
Service Commission of Kentucky v. Kentucky Natural Gas 
Corporation, 119 F. 2d 417. 
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It would destrop the effectiveness of the Act and defeat 
the intent of Congress that there should be federal regu¬ 
lation of interstate wholesale sales of natural gas which 
are not subject to state regulation, to hold that the “pro¬ 
duction or gathering” provision in Section 1 (b) exempts 
from federal regulation interstate wholesale sales which 
cannot, under the Constitution, be regulated by the states.” 
Sellers of natural gas in interstate commerce could easily 
avoid regulation as intended by the simple device of selling 
the gas in the field, if petitioner’s contention were accepted. 
It is a fundamental rule of statutory construction that it 
cannot be presumed that the legislature will do a futile 
thing and further that statutes must be construed so as 
to achieve an effective and operative result. Horack, Suth¬ 
erland Statutory Constructor 3rd ed., Vol. 2, sec. 4510, p. 
327. 

The Petitioner has repeatedly implicitly accepted the in¬ 
terpretation of subsection 1 (b) here contended for by 
the Commission in matters arising before the Commission 
which it did not contest in the courts. 

11 The State of Louisiana docs regulate the “production” of 
natural gas in the interest of conservation. Dart, Louisiana Gen¬ 
eral Statutes, Vol. 3, Chapters 5A-14, secs. 4741.11-4804. Lou¬ 
isiana also levies, in addition to a natural gas pipe-line tax, and a 
natural gas severance tax, a tax upon all persons engaged in gather¬ 
ing gas produced in the state. Dart, Ibid., secs. 8787.18 to 8787.28 
(Acts 1944, No. 132). “Gathering gas” is defined as “the first 
taking or the first retaining of possession of gas produced in Lou¬ 
isiana for transmission through a pipe-line after severance of such 
gas and after the passage of such gas through any separator, drip, 
trap or meter that may be located at or near the well.” 
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By order dated April 28, 1942, in Matter of Interstate 
Natural Gas Company, Inc., Docket No. G-218, the Com¬ 
mission found that Interstate Natural Gas Company, Inc., 
Rate Schedule FPC No. 15, and supplements thereto, was 
a rate schedule for a sale for resale in interstate com¬ 
merce subject to the jurisdiction of the Commission and 
that Interstate was a natural-gas company under the Act. 
Interstate assented to the Commission’s ruling. This rate 
schedule FPC No. 15, which is one of those involved in 
the present case, being Exhibit No. 11 (though not in 
issue in the petition for review) is for the sale of gas 
to United Gas Pipe Line Company with delivery at the 
inlet of Interstate’s DeSiard Compressor Station situated 
near Fowler, Louisiana, not far from the Guthrie Com¬ 
pressor Station where the sale to United for account of 
Memphis, now in issue in the present case takes place. 
See Appendices C and D to this brief. 

There is no material difference in the character of the 
sale between the sale and delivery to United Gas Pipe 
Line at the DeSiard Compressor Station and the sale 
and delivery to Memphis at the Guthrie Compressor and 
the latter is no more a part of “production or gathering” 
than the former. Yet Petitioner accepted the Commis¬ 
sion’s jurisdiction as to the former sale in connection with 
Docket No. G-218 and in the present case concedes the 
Commission’s jurisdiction as to the former sale (Interstate 
Rate Schedule FPC No. 15) by accepting the rate reduction 
ordered 
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by the Commission as to this schedule in its order of April 
27, 1943 (see page 7 of Petitioner’s brief) though it con¬ 
tests the Commission’s jurisdiction as to the latter (Inter¬ 
state Rate Schedule FPC No. 6, Exhibit No. 12). 

By an order of November 20, 1939 in Docket #G- 
146, the Commission suspended Interstate Rate Schedule 
F. P. C. No. 4 (also here in issue), thereby further treat¬ 
ing it as a rate schedule subject to its jurisdiction. By 
its order of April 20, 1940, in the same docket number (2 
F. P. C. 727), the Commission ordered that the proposed 
increased rates and charges should not become effective, 
and that Interstate Rate Schedule F. P. C. No. 4 and sup¬ 
plements should continue in effect as in effect November 
20, 1939, thereby further asserting its jurisdiction on that 
rate schedule. By order of June 14, 1940, in the same 
case (2 F. P. C. 766), the Commission denied an appli¬ 
cation for rehearing. The Commission then reopened the 
case and set it for further hearing (2 F. P. C. 770, 791) 
on the subject of affiliation between Interstate and Mis¬ 
sissippi River Fuel Corporation through control by stock 
ownership by Standard Oil Company (New Jersey) and 
syndicate control. 

The petitioner, however, contends that the Commission’s 
opinion in Matter of Columbian Fuel Corporation , 2 F. P. C. 
200, in which a rate suspension proceeding was dismissed 
by the Commission because the rates involved were for 
sales made by a producer and gatherer of natural gas at 
the termini of its gathering lines, is controlling. 


32 






XXV. 


A careful examination of the Commission’s Columbian 
Fuel Corporation opinion and order discloses that the 
Commission strictly limited the scope of its decision: 

First, it appears to have considered that Columbian 
Fuel was “a company engaged exclusively in the production 
and gathering of natural gas which also sold gas in inter¬ 
state commerce for resale.” (Emphasis supplied.) See 
majority opinion (2 F. P. C. 203) and the dissenting opin¬ 
ion (2 F. P. C. 212). On page 208, the opinion limits its 
decision to “persons whose only sales of natural gas in 
interstate commerce, as in this case, are made as an incident 
to and immediately upon completion of such person’s pro¬ 
duction and gathering of said natural gas and who are not 
otherwise subject to the jurisdiction of this Commission” 
(Emphasis supplied.) 

Secondly, the opinion points out on page 208: 

Further experience with the administration of the 
Natural Gas Act may reveal that the initial sales 
of large quantities of natural gas which eventually 
flow in interstate commerce are by producing or 
gathering companies which, through affiliation, field 
agreement, or dominant position in a field, are able 
to maintain an unreasonable price despite the ap¬ 
pearance of competition. 

The Commission says that “under such circumstances the 
Commission will decide whether it can assume jurisdiction 
over arbitrary field prices under the present Act” or not. 
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The Columbian Fuel decision, therefore, is not persuasive 
in the present case: 

(1) Because Interstate is not “engaged exclusively in 
the production and gathering of natural gas” and because 
it is “otherwise subject to the jurisdiction of this Com¬ 
mission” in that it is otherwise an interstate natural gas 
pipe line company and a natural-gas company under the 
Natural Gas Act. E. 58, 59, 81, 82. 

(2) Because there is evidence as found by the Com¬ 
mission of “affiliation, field agreement, or dominant position 
in a field” R. 59, 63. 

Administrative agencies such as the Federal Power 
Commission are not controlled by the principle of res 
judicata or stare decisis, but even if they were it could 
not be contended that the Columbian Fuel Corporation 
decision is applicable to the facts of the present case. 

The Commission’s opinion in the Columbian Fuel Cor¬ 
poration case, moreover, has been distinguished, and in- 
ferentially disapproved, by the United States Court of 
Appeals for the District of Columbia in The Peoples Natural 
Gas Co. v. Federal Power Commission, 127 F. 2d 153, on 
p. 155 (cert den. 316 U. S. 700). The Court of Appeals 
there said, rejecting the same contention regarding the 
“production or gathering” provision urged by petitioner: 
“We cannot disregard the plain language of the statute 
because the Commission at one time interpreted it nar¬ 
rowly”, citing “In the Matter oj Columbian Fuel Corp., 
Opinion No. 48 (Docket No. G-143), 35 P. U. R., N. S., 3.” 
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Once The Peoples Natural Gas Co. case, supra, was de¬ 
cided holding that a sale of natural gas by the producing 
company (Peoples), delivered at the edge of the producing 
basin, upon completion of production and gathering, to 
New York State Natural Gas Corporation, which then 
transported the gas into another state and sold it to others 
for resale to ultimate consumers located in that state, was 
a sale of natural gas in interstate commerce for resale 
subject to the jurisdiction of the Commission, and not 
exempt by the provision in subsection 1 (b) relative to 
“production or gathering”, the Commission was duty 
bound to following the principles of law laid down in that 
decision, regardless of implications to the contrary, if 
any, in its prior opinion in the Columbian Fuel Corporation 
case. 

Certainly there was nothing arbitrary in thus following 
the decision of the United States Court of Appeals for 
the District of Columbia in The Peoples Natural Gas Co. 
v. Federal Power Commission, supra, nor any denial of 
due process as claimed by petitioner. 

As was said by Justice Brandeis in delivering the opin¬ 
ion of the Court in Georgia Public Service Commission v. 
United States, 283 U. S. 765, at p. 775: 

It is not our province to inquire into the soundness 
of the Commission’s reasoning, the wisdom of its 
decisions, or the consistency of its conclusions with 
those reached in similar cases. 

Cf. Youngstown Sheet and Tube Co. v. United States, 


35 





xxviii. 

7 F. Supp. 33, 36, aff. 295 U. S. 476, rehearing denied, 296 
U. S. 661. 

The Peoples case is on “all fours” with the case at bar. 
In the Peoples case, the natural-gas company produced 
and purchased gas, gathered, sold and delivered it within 
the producing basin or field in Pennsylvania to New York 
State Natural Gas Corporation, which then transported 
the gas into the State of New York for resale for ultimate 
public consumption. The exact question at issue in the 
present case also came before the United States Court of 
Appeals for the District of Columbia for decision in the 
case of Peoples Natural Gas Co. v. Federal Power Com¬ 
mission, 127 F. 2d. 153, certiorari denied 316 U. S. 700. In 
that case, the Commission filed a motion in the District 
Court of the District of Columbia to compel the com¬ 
pany, as a natural-gas company, to obey the Commission’s 
subpoena. The answer of Peoples challenged the juris¬ 
diction of the Commission. The District Court gave judg¬ 
ment for the Commission on the pleadings. The Court of 
Appeals, in its opinion on page 157, found that “the mo¬ 
tion asserted, and the answer did not deny, facts from 
which jurisdiction follows” and affirmed the lower court 
in ordering compliance with the subpoena. The Court of 
Appeals rejected the claim of The Peoples Company that 
the Commission was without jurisdiction because it ap¬ 
peared from the moving papers that Peoples sold natural 
gas at its Pew Compressor Station in Clarion County, 
Pennsylvania, allegedly in the course of pro- 
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duction and gathering, to New York State Natural Gas 
Corporation, an affiliated company, and that the latter im¬ 
mediately transported the natural gas into the State of 
New York where it sold it to others for resale for ultimate 
public consumption. The Peoples Company contended 
(see page 155 of the opinion) that “the Natural Gas Act 
does not give the Commission jurisdiction over all sales 
of natural gas in interstate commerce.” 

The contention of Peoples that the Commission had no 
jurisdiction over its sale of gas to New York State Natural 
Gas Corporation at the Pew Compressor station was made 
in its answer to the Order to Show Cause in the case 
before the Commission, dated June 28, 1940, filed in the 
United States District Court as Exhibit “1” to its Answer 
and Points in that Court. Paragraph (1) (g) of the 
Answer to the Order to Show Cause alleged as follows: 
“The sale of gas by Respondent to New York State Natural 
Gas Corporation involves only the production and gather¬ 
ing of natural gas, which activities are specifically exempt 
from regulation * * * under the Natural Gas Act; 

and such sale does not involve any transportation of natural 
gas in interstate commerce or the ‘sale in interstate com¬ 
merce of natural gas for resale for ultimate public con¬ 
sumption’ within the contemplation of the Natural Gas 
Act. 10 ” 

20 On page 8 of its brief in the Court of Appeals, the Peoples 
Company contended that Federal Power Commission lacked any 
conceivable jurisdiction, and that it is admittedly “without general 
jurisdiction,” citing Columbian Fuel Corporation, 35 PUR (N. S.) 
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The Court of Appeals for the District of Columbia in its 
opinion rejected this contention of Peoples, pointing out 
on page 155 of its opinion: 

The sales thus described are sales in interstate com¬ 
merce. Appellants urge that the Natural Gas Act 
does not give the Commission jurisdiction over all 
sales of natural gas in interstate commerce. But the 
Natural Gas Act does apply, among other things, 
to “the sale in interstate commerce of natural gas 
for resale for ultimate public consumption for do¬ 
mestic, commercial, industrial, or any other use.” 
That language exactly covers the sales discussed in 
Exhibit F. We cannot disregard the plain language 
of the statute because the Commission at one time 
interpreted it narrowly (here citing in a footnote 
In the Matter of Columbian Fuel Corporation, Opin¬ 
ion No. 48, Docket No. G-143, 35 P. U. R. (N. S. 3), 
or because the reports of Congressional commit- 

3. It added that it was subject to complete regulation by Penn¬ 
sylvania and that a State rate investigation was in process. 

In the Company’s reply brief, on pages 19-22, it was claimed 
that People’s sells to other companies for resale a minor part of 
its gas, that the sale to New York State Natural in Pennsylvania 
for resale is completely regulated by the Pennsylvania Commis¬ 
sion, and that Feaeral Power Commission is without authority to 
regulate matters subject to state regulations. It was also con¬ 
tended that the Columbian Fuel Case applied, adding that: “There 
the Commission held that it had no jurisdiction over a company 
which was engaged in producing and gathering natural gas in 
Kentucky and, at the termini of its gathering lines, selling that 
gas in Kentucky to another company which transported and resold 
the gas as in interstate commerce outside Kentucky. Nothing more 
is involved in this case” (P. 22). 
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tees show an intention not to “disturb” state 
regulation, or because appellants fear duplicate 
regulation. The Act applies to “natural-gas com¬ 
panies engaged in such * * * sale,” and defines 

“natural-gas company” as a company “engaged in 
the transportation of natural gas in interstate com¬ 
merce, or the sale in interstate commerce of such 
gas for resale.” 

Again the Court of Appeals said in the People's case, 
on petition for rehearing,*' 1 at page 157 in making its holding 
denying the petition for rehearing: 

21 On petition for rehearing in the Court of Appeals, the Com¬ 
pany asserted (pp. 7-10) that sale by Peoples to New York State 
Natural “is in tact within a gathering field (after some degree of 
transportation involved in the mere ‘production or gathering of 
natural gas’ specifically exempted in Section 1 (b) of the Act),” 
and that this sale is not one “in interstate commerce.” After a com¬ 
prehensive collection of cases, the petition traces the steps leading 
to and through interstate transportation. On page 13 of the peti¬ 
tion, the claim is made that “the next step in the process of com¬ 
merce, after production or manufacture, is a wholly local sale, or 
series of sales, whereby the locally resident seller merely relin¬ 
quishes title and possession without undertaking any part in inter¬ 
state transportation. Interstate commerce • * * has not yet 

begun.” On page 33 of the petition is quoted Mr. DcVane’s testi¬ 
mony in the Hearings on H. R. 11662, 74th Congress, Second Ses¬ 
sion 1936. that the Commission had no jurisdiction under that bill 
over the “gathering rate” charged by a local gas supplier to a pipe- 
pine company which transports such gas into another State and 
sells it to a local distributing company. It is contended that the 
legislative history of the Act shows lack of Federal Power Com¬ 
mission jurisdiction over the sales involved. In concluding, the 
petition emphasizes on pages 37-38 that the facts pleaded specify a 
sale incident “to the production or gathering of natural gas” which 
is specifically excluded from Federal Power Commission jurisdic¬ 
tion by the express terms of Section 1 (b) of the Act, and without 
any further activity by Peoples. Furthermore, it is asserted that 
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Appellants urge that the Company’s sales to the 
New York company, for transportation to New York 
and resale, are not “sale(s) in interstate commerce” 
of natural gas for resale within the meaning of the 
Natural Gas Act. 15 U. S. C. A. § 717 et seq. Their 
position is not that Congress could not, but that it 
did not, authorize the Commission to regulate such 
sales. We think the position untenable. 

The Peoples Company filed a petition for certiorari in 
the United States Supreme Court but the petition was 
denied " 316 U. S. 700. 

The Peoples Natural Gas Company case decided by the 
United States Court of Appeals for the District of Columbia 
holds, therefore, that a sale of natural gas in interstate 
commerce to a pipe line company for resale for ultimate 
public consumption, similar to the sales here involved and 
bearing the same relation to “production or gathering,” are 
sales of natural gas subject to the jurisdiction of the 
Federal Power Commission under the Natural Gas Act 
and not exempt as “production or gathering” reserved to 
the States for regulation by Section 1 (b) of the Act. 

the sale to New York State Natural is incidental to Peoples’ busi¬ 
ness of “producing and gathering natural gas, and, selling it 
locally; that the gas so sola is delivered at a point approximately 
100 miles within the borders of Pennsylvania, within Appellant’s 
producing field, and at the termini of Appellant’s gathering lines; 
that this sale is completely regulated by the Public Utility Com¬ 
mission of Pennsylvania * • 

33 In the Peoples brief supporting its petition, all of the fore¬ 
going contentions were repeated, and the following language was 
used (p. 15): 

“Under the terms of the Natural Gas Act exempting therefrom 
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It should be noted that the statement regarding the 
Peoples case on pages 31 and 32 in Petitioner’s brief is 
thoroughly inaccurate in the light of the above statement 
of the facts. 

The holding of the United States Court of Appeals for 
the District of Columbia in the Peoples case, as to which 
a writ of certiorari was denied by the United States 
Supreme Court, is further supported by the 


the production and gathering of natural gas, and the construction 
placed by the Commission itself upon that language of the statute 
In the Matter of Columbian Fuel Corporation, 35 PUR (N. S.) 3, 
it is of utmost importance that the sale to the New York State 
Natural Gas Corporation is made and the gas delivered at the 
edge of the producing basin, upon completion of the production 
and gathering of the gas.” 

In the Commission’s brief in opposition to certiorari it is con¬ 
tended that (pp. 11-13): (1) it is settled that a sale of commodi¬ 
ties for transportation and use in interstate commerce is a trans¬ 
action “in interstate commerce.” Currin v. Wallace, 306 U. S. 1, 
10; United States v. Rock Royal Co-op., 307 U. S. 533, 568-569; 
Illinois Nat. Gas. Co. v. Central Ill. Pub. Serv. Co., 314 U. S. 498; 
(2) prior to enactment of the Gas Act, the sale of gas or elec¬ 
tricity at wholesale in the state of origin for resale in another state 
was held to constitute interstate commerce beyond the reach of 
state regulation Missouri v. Kansas Gas Co., 265 U. S. 298; Pub. 
Util. Comm. v. Attleboro Co., 273 U. S. 83; cf. Pub. Util. Comm. v. 
Landon, 249 U. S. 236, 245; United Fuel Gas Co v. Hallanan, 257 
U. S. 277; East Ohio Gas Co. v. Tax Comm., 283 U. S. 465, 470; 
Peoples Gas Co. v. Public Serv. Comm., 270 U S. 550, 554; (3) 
it is immaterial that the sale is made by the producer at the place 
of production. Peoples Gas Co. v. Public Serv. Comm., 270 U. S. 
550, 554; East Ohio Gas Co. v. Tax Comm., 283 U. S. 465, 470; (4) 
if the Company claims that a sale of commodities for interstate 
transportation is no part of “interstate commerce” and that such 
commerce does not begin until the interstate movement begins, 
the argument is untenable. Currin v. Wallace, 306 U. S. 1. 10; 
Lemke v. Farmers Grain Co., 258 U. S. 50. 55. 
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decisions of the Supreme Court in the cases of Canadian 
River Gas Company v. Federal Power Commission, 324 
U. S. 581 and Panhandle Eastern Pipe Line Co. v. Federal 
Power Commission, 324 U. S. 635. 

Petitioner, on pages 52-53 of its brief, quotes dicta from 
the opinion of the Circuit Court of Appeals for the Tenth 
Circuit in the Canadian River Company case (142 F. 2d 
943) favorable to its contention. The Circuit Court of 
Appeals dicta, of course, are not significant after the 
Supreme Court of the United States has handed down its 
decision and opinion in the same case. 

It was contended by the natural-gas company in the 
Canadian River Gas Company case that the “production 
or gathering” provision in subsection 1 (b) of the Act 
meant that production and gathering properties of the 
company were to be excluded from its rate base and the 
cost of producing and gathering natural gas not allowed 
in its operating expenses. 

The Supreme Court in rejecting this contention, on pages 
597-598, said: 

It is pointed out that §1 (a) declares that “the 
business of transporting and selling natural gas” 
for ultimate distribution to the public is affected 
with a public interest and that federal regulation 
“in matters relating to the transportation of natural 
gas and the sale thereof’ in 

** Curiously petitioner does not quote from the majority opinion 
of Supreme Court. 
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interstate commerce is necessary in the public in¬ 
terest. Transportation and sale do not include pro¬ 
duction or gathering. Other sections emphasize the 
distinction. Thus § 4 and § 5, the rate regulating 
provisions of the Act, refer to charges for the “trans¬ 
portation or sale of natural gas, subject to the juris¬ 
diction of the Commission.” [Italics supplied.] 

In making its ruling, the Court, on page 601, further 
said: 


When a natural-gas company which owns producing 
properties or a gathering system is restricted in 
its earnings by a rate order, the value of all of its 
property is affected. Congress of course might have 
provided that producing or gathering facilities he 
excluded from the rate base and that an allowance 
he made in operating expenses for the fair field price 
of the gas as a commodity. Some have thought that 
to be the wiser course. But we search the Act in 
vain for any such mandate. [Italics supplied.] 

Of Canadian’s argument that this was what was intended 
by Congress, the Court said (page 600): 

This is precisely the argument which West Virginia, 
appearing as amicus curiae, advanced in the Hope 
Natural Gas Co. case . We rejected the argument 
in that case. 320 U. S. pp. 607-615, particularly page 
614, nt. 25, 64 S. Ct. 290-294, 88 L. Ed. 333. We have 
reviewed it here at this length in view of the serious¬ 
ness with which it has been urged not only by Cana- 
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dian but also by the Independent Natural Gas Asso¬ 
ciation of America which appeared amicus curiae. 
But we adhere to our decision in the Hope Natural 
Gas Co. case and will briefly state our reasons. [Ital¬ 
ics supplied.] 

The Supreme Court’s opinion concludes on this point 
(pages 602-603): 

That does not mean that the part of § 1 (b) which 
provides that the Act shall not apply “to the pro¬ 
duction or gathering of natural gas” is given no 
meaning. Certainly that provision precludes the 
Commission from any control over the activity of 
producing or gathering natural gas. For example, 
it makes plain that the Commission has no control 
over the drilling and spacing of wells and the like. 
It may put other limitations on the Commission. 
We only decide that it does not preclude the Com¬ 
mission from reflecting the production and gathering 
facilities of a natural gas company in the rate base 
and determining the expenses incident thereto for 
the purposes of determining the reasonableness of 
rates subject to its jurisdiction. 

It is hardly proper to speculate on the probable com¬ 
plexion of the Supreme Court in the event that this case 
comes before it, as suggested by petitioner. Whatever 
Justice Jackson’s reasoning in his concurring opinion in 
the Canadian River case may or may not lead to in its 
implications, the fact remains that he concurred with the 
majority of the court in allowing a rate determined on a 
rate base including production and gathering properties and 
by allowing as expense 
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the cost of producing and gathering the gas. The decision 
of the majority is clearly and logically bottomed on the 
strict interpretation of the “production or gathering” pro¬ 
vision of subsection 1 (b) here contended for by the 
Commission and not on the broad interpretation adopted 
in the dissenting opinion written by the late Chief Justice 
Stone in the Canadian River Company case. 

The same contention was made by the Panhandle Com¬ 
pany in Panhandle Eastern Pipe Line Co. v. Federal Power 
Commission, 324 U. S. 635, and was likewise rejected by 
the Supreme Court in that case in the following excerpt 
from its opinion (page 649): 

This phase of the case is controlled by Canadian 
River Gas Co. v. Federal Power Commission, supra. 
We need not repeat what we said there. It is clear 
that the value of producing properties and gathering 
facilities is affected whenever rates are fixed. That 
is inevitably true whether the leaseholds are put 
into the rate base or whether as petitioner urges 
the gas is valued as a commodity. That result is 
not avoided unless Congress puts a floor under pro¬ 
duction properties and gathering facilities of natural 
gas companies and fixes a minimum return on them. 
That Congress has not done. As Judge Sanborn 
aptly stated in the opinion of the Circuit Court 
of Appeals: “If there is an infirmity in the Commis¬ 
sion’s determination of the amount which should 
be included in the rate base as the cost or value 
of such facilities, we 
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think the infirmity arises from the method used in 
making the valuation, and not from any lack of 
jurisdiction.” 143 F. 2d at page 495. Petitioner, 
moreover, failed to object in its application for re¬ 
hearing before the Commission to the inclusion of 
its producing properties and gathering facilities in 
the rate base. It is accordingly precluded by § 19 
(b) of the Act, from attacking the order of the 
Commission on the ground that they are included. 
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I. 

THE CONSTITUTIONAL QUESTION HERE INVOLVED 

IS BASIC 

The particular sales made by the Phillips Petroleum 
Company to the five Pipeline Companies are within the 
provisions of Section 1(a) of the Natural Gas Act, which 
reads as follows: 



“Sec. 1(a). As disclosed in reports of the Fed¬ 
eral Trade Commission made pursuant to Senate 
Resolution 83 (70th Congress, First Session) and 
other reports made pursuant to the authority of 
Congress, it is hereby declared that the business of 
transporting and selling natural gas for ultimate 
distribution to the public is affected with a public 
interest, and that Federal regulation in matters re¬ 
lating to the transportation of natural gas and the 
sale thereof in interstate and foreign commerce is 
necessary in the’public interest.’’ 


It is conceded that the said sales are sales in interstate 
commerce of natural gas for resale for ultimate public con¬ 
sumption. 

These sales for resale are beyond the constitutional 
powers of a state to regulate, and cannot be included in 
“production or gathering”, even if Congress had not 
acted to regulate such sales. By the adoption of the 
Natural Gas Act, Congress did act to regulate such sales. 

There has been no challenge of the finding in the Federal 
Power Commission order that Phillips is engaged in trans¬ 
portation of natural gas in interstate commerce for re¬ 
sale. Such challenge as is made to such sales by Phillips 
to the five Pipeline Companies is without merit as we 
hereinafter will show. 


The proposition which is decisive against all claims 
of the respondent and intervenors is the admission that the 
sales here involved are sales in interstate commerce for 
resale for ultimate public consumption, and such sales 
are beyond the constitutional power of the states to regu¬ 
late. 


Interstate Natural Gas Co. v. Federal Power 
Commission, 331 U, S. 682, 690 (1947). 
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Set forth in the Appendix on pages 19-33 of this brief, 
is a copy of the dissenting opinion in the matter of Colum¬ 
bian Fuel Corporation which will he of great aid to the 
Court 


AS A PROPOSITION OF LAW THE SALES BY PHILLIPS TO SAID 
PIPELINE COMPANIES ARE NOT INCLUDED IN 
"PRODUCTION OR GATHERING" 

This is not a ‘ 4 facts” case, but in any event there is no 
evidence, substantial or otherwise, to support the claim 
that “ gathering ” extends to and includes the sales here 
involved. 

We are arguing for regulation after “gathering”. The 
ultimate in “gathering” is reached at the time the gas 
reaches the gasoline plant, and Federal regulation starts 
at that point There is no conflict with State regulation 
because it has left the jurisdiction of the State for the 
reason that by the time it reaches the place of sale the 
“gathering” has been completed. Congress has taken 
jurisdiction over such sales and has thus preempted the 
field of regulation. 

The dominant purpose of Congress to regulate sales' 
in interstate commerce for resale required that “local 
distribution facilities” mean those used for the retail 
transactions left to the States. Panhandle Eastern Pipe 
Line Company v. P. S. C. of Indiana, 322 U. S. 507. 

“Local distribution” is confined to local communities 
and does not embrace State-wide distribution. F. P. C. v. 
East Ohio Gas Company, 338 U. S. 464, 469. 


i 
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Brief for the respondent Federal Power Commission in 
the United States Court of Appeals for the 7th Circuit, 
Michigarir-Wisconsin Power Company, Petitioner, v. F. P. 
C. Respondent, State of Wisconsin arid P. S. C. of Wiscon¬ 
sin, Petitioners, v. F. P. Respondent, on petition to re¬ 
view’ an order of the Federal Power Commission (numbers 
of the cases are 10475 and 10480; date of brief is May 5, 
1952). 

The Act makes a regulation of rates for sales in inter¬ 
state commerce dependent upon whether they are sales 
for resale, not upon whether they are of such nature and 
magnitude and are made under such circumstances that 
they do not affect purely local matters. Panhandle East¬ 
ern Pipe Line Company v. P. S. C. of Indiana, 322 U. S. 
507. 

“Purported State regulation of these sales, being 
beyond constitutional power of the State, is of no 
significance in determining scope of federal regula¬ 
tion.” 

F. P. C. v. East Ohio Gas Company, 338 U. S. 464. 

The Attleboro Case, 273 U. S. 83-90. It is apparent 
that the Court identified wholesale sales with national in¬ 
terest and retail sales with local when, in approving the 
decision in Missouri v. Kansas Gas Company, 265 U. S. 
298, it stated that (273 U. S. p. 89): 

“In the sale of gas in wholesale quantities, not to 
consumers but to distribution companies for resale 
to consumers where the transportation, sale and de¬ 
livery constitutes an unbroken chain, fundamentally 
interstate from beginning to end, the paramount in¬ 
terest is not local but national, admitting of and re¬ 
quiring uniformity of regulation.” 

The rate making powers of the Federal Power Commis¬ 
sion are confined to those wholesale transactions which the 
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Supreme Court held in Public Utilities Commission v. 
Attleboro Steam and Electric Company (273 U. S. 83) to be 
beyond the reach of the States. 

Federal Power Commission found that sales to the 5 
pipeline companies are sales in interstate commerce of 
natural gas for resale for ultimate public consumption 
and that Phillips is engaged in the transportation of 
natural gas in interstate commerce (R. 1084-6). 

As a matter of law, Phillips Petroleum Company is a 
“natural gas company’’ as defined in Section 2(6) and 
also in light of Section l(b) of the Natural Gas Act . 

The sales by Phillips to the 5 pipeline companies for 
resale are, as a matter of constitutional law, beyond the 
regulatory powers of the States. 

The efforts of a State to conserve natural gas cannot 
be sustained where it amounts to a regulation of inter¬ 
state commerce. Pennsylvania v. West Virginia (1923), 
262 U. S. 553. 

“Local incidents” of the process of production or 
gathering are one thing and sales are another. “Local 
incidents” cannot include sales in interstate commerce. 
Interstate Natural Gas Company v F. P. C. 7 331 U. S. 
682. 

In Colorado Interstate Gas Company v. F. P. C. (1945), 
324 U. S. 581, 603; F. P. C. v. Hope Natural Gas Company 
(1944), 320 U. S. 591; F. P. C. v. East Ohio Gas Company 
(1950), 338 U. S. 464, the Court held that the fact that 
Federal Power Commission regulation of rates would have 
an impact upon “production or gathering” or other mat¬ 
ters on a State level, will not impair or preclude such 
Federal regulation. 
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What this case concerns is the jurisdiction of the Fed¬ 
eral Power Commission to regulate sales by Phillips to the 
5 interstate pipeline companies for resale in interstate 
commerce to ultimate consumers. Respondent Federal 
Power Commission and others in opposition attempt to 
confuse the issue by constant reference to sales at the 
wellhead. This is an attempt to divert the Court from the 
true issue and to decide the case by a situation not here 
presented. The Court must confine itself to the particular 
facts and issues. 250 U. S. 566-69 2nd paragraph, p. 569; 
also 83 L. Ed. p. 136, headnote 4; 91 L. Ed. at p. 1748-49. 

“Any power which the states have over interstate 
commerce by reason of congressional inaction ceases 
to exist from the moment that Congress exerts its 
paramount authority over the subject, although by 
the terms of the Act it is not to take effect until a 
future date. State regulation in conflict with con¬ 
gressional action or those acting upon the same 
subject are to be superseded, regardless of whether 
the State regulations were adopted with respect to 
matters incidentally affecting such commerce or 
were enacted as a proper exercise of the police 
power.’’ 

Am. Jur. Vol. 11, pp. 24-25,1951 Cumulative Sup¬ 
plement pp. 4-5. 

“The question whether Congress and its com¬ 
missions acting under it have so far exercised the 
exclusive jurisdiction that belongs to it as to exclude 
the State must be answered by a judgment upon the 
particular case. The subject-matter in this instance 
is peculiarly one that calls for uniform law, and in 
our opinion regulation by the paramount authority 
has gone so far that the statute of Pennsylvania 
cannot impose the additional obligations in issue 
here. • • •” 

Pennsylvania Railroad Company v. P. S. C. 
(1919), 250 U. S. 566, 63 L. Ed. 568. 
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“And whether or not particular action in the con¬ 
duct of intrastate enterprises does affect that com¬ 
merce in such a close and intimate fashion as to be 
subject to federal control is left to he determined as 
individual cases arise. Ibid., see also Santa, Cruz 
Fruit-Packing Co. v. National Labor Relations 
Board , 303 U. S. 453, 466, 467, 82 L. Ed. 954, 960,961, 
58 S. Ct. 656.” 

Consolidated Edison Company v. National Labor 
Relations Board (1938), 305 IT. S. 197, 83 L. Ed. 
137. 

‘ ‘ Any state law which conflicts with the rule based 
upon the construction of a federal statute enacted 
under the commerce clause must give way by virtue 
of the supremacy clause of the federal constitution.’ ’ 

Jackie Parker Francis, et al. v. Southern Pacific 
Company, 333 U. S. 445-471, 92 L. Ed. 798. • 


il 


THIS PETITIONER SPECIFICALLY DENIES THE ALLEGATIONS 
OF RESPONDENT’S REPLY BRIEF AS SET 
FORTH AT PAGE 5 

Respondent states: 

“Petitioner’s briefs have abandoned any claim 
that there is a lack of substantial evidence to sup¬ 
port this finding. They do contend, however, that 
such sales and movement come wfithin §l(b)’s ex¬ 
emption of gathering, arguing that, as a matter of 
law, transportation in interstate commerce and sale 
in interstate commerce for resale cannot be included 
in §l(b) ’s ban against application of the Act’s pro¬ 
visions to ‘production or gathering’.” 
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There is not one bit of factual evidence justifying the con¬ 
clusion that sales by Phillips to the five Pipeline Com¬ 
panies had taken place during production and gathering. 
The stipulation signed by Phillips and in the record and 
every single bit of evidence of record show that the sales 
took place at a point heyond the gasoline plants and at the 
point where the facilities owned by Phillips joined the 
facilities owned by the five Pipeline Companies. All of the 
evidence and the preponderance of the evidence—without 
any evidence to the contrary—supports only the view that 
the sales took place after gathering had been completed. 


IV. 

THERE IS NO CONFLICT BETWEEN THE FEDERAL AND THE 
STATE REGULATORY JURISDICTION IN THIS CASE 


The unwarranted assumption of the majority of the 
Federal Power Commission as set forth in the Order 
herein appealed from, i. e., that regulation by the Com¬ 
mission will be in conflict with State regulatory orders, is 
without merit 


Comment on the subject of alleged “Conflict” between 
regulatory efforts of Federal Power Commission and that 
of regulatory agencies of States of Texas, New Mexico and 
Oklahoma, are as follows: 


No actual conflict is claimed between Federal and State 
regulations. No opposing directives are shown. The 
only allegation of conflict is noted in the order of the 
Commission, wherein the majority of the Commissioners 
base their conclusions respecting alleged conflict on the 
proposition that the price for gas is related to conserva¬ 
tion; and if the Commission fixes rates for sale of natural 
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gas by Phillips to the 5 pipeline companies involved, it 
would limit rates to cost plus a reasonable return on 
actual investment and that would be inconsistent with or 
a substantial interference with State regulation. Such 
alleged “ Conflict’’ is insufficient as a matter of law to 
meet the test that “Conflict” must be clearly shown. 

The record in this case fails to show any “Conflict” in 
fact. No “Conflict” with regulatory efforts of the States 
of Texas, New Mexico and Oklahoma was shown or 
claimed. The witnesses on behalf of such States so testi¬ 
fied (R. 3764-3773 ; 3864-67 ; 4085 ; 4090-2; 4097-9; 4100, 
4111, 4113, 4115-6; 4253). 

Mr. Jones of the Oklahoma Commission stated that 
Federal Power Commission regulation of rates “might” 
conflict with its orders fixing a minimum price (7 cents 
Mcf) at the wellhead in the Guynon-Hugoton Field (R. 
4533) but conceded that if the Federal Power Commission 
fixed a rate in excess of that minimum there would be no 
conflict (R. 453940). 

Commissioner Murray testified that Texas did not have 
any statute fixing a minimum price of gas and asserted 
that they would not care to have such legislation (R. 
3739). 

Mr. Baumel of Texas recognized such lack of power in 
its Commission and admitted lack of any basis for con¬ 
flict (R. 4286). 

New Mexico has never fixed a minimum price at the 
wellhead (R. 4063). 

Commissioner Murray stated price would affect State 
conservation efforts only if they were unduly depressed 
(R. 3723). 
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Mr. Baumel of Texas based his answers on price and N 
conservation on an assumption the price would be so low 
that costs could not be met (R. 4228) and then stated he 
believed Federal Power Commission rate and other regula¬ 
tion to be fair (R. 4231). 

Mr. Spurrier said a “profit was necessary; it should 
not be exorbitant” but could not say how much profit 
was necessary or what was exorbitant (R. 4216; 4134). 

Mr. Capshaw said there must be a “ sufficient price ’ ’ to 
justify drilling and marginal acreage wells but he could 
not specify the price (R. 4717) but that it would not be 
the most important factor to be considered. Also that 
there were other factors (R. 4723-4), including the avail¬ 
ability of markets through the construction of interstate 
pipe lines and not price alone, which were factors respon¬ 
sible in a large part for use of casing head or dry gas that 
otherwise might be flared (R. 3798; 4105; 4180). 

The assumption that Power Commission rate regulation 
will affect State conservation efforts is a purely specula¬ 
tive one. There is no evidence as to what price level is 
necessary, particularly in view of the important part 
played by availability of markets. The lower the price 
the greater the demand and use of gas which would 
avoid flaring. AlS the demand grows the price tends to 
rise. One factor is dependent upon the other. It is pure 
speculation as to what price will insure maximum conser¬ 
vation and whether any rate fixed by the Power Commis¬ 
sion would prevent such price from being achieved. The 
net result of the testimony on conservation offered by the 
three States fails to show any present or threatened con¬ 
flict. Interstate Natural Gas Company v. F. P. C., (1947), 
331U. S. 682. 
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In evaluating the so-called “Conflict Theory’’ with regu¬ 
lation the impression is given that any State regulation 
ousts Federal jurisdiction. There is no “Conflict”, but we 
must not lose sight of the general proposition that where 
Federal jurisdiction is asserted under the Commerce 
Clause of the Constitution any State regulatory efforts 
must give way. See “Commerce” in Digest of U. S. Su¬ 
preme Court, Vol. 4. page 452. Cite cases. Note: 11 Am. 
Jur. p. 25. 

As a proposition of law, the “Conflict theory” relied 
on in the Interstate case does not apply in this case 

(1) because of the constitutional issue here involved; and 

(2) because' it requires the sales to be “production or 
gathering” and as a matter of law these sales are not a 
part of “production or gathering.” There is no evidence 
of conflict, threatened or actual. In order to sustain any 
alleged conflict, there must be a clear showing thereof, 
and the facts involved must be strictly construed. There 
is no substantial factual basis or evidentiary support for 
the conclusion of the Commission that regulation of the 
rates charged by Phillips would constitute an interference 
with state efforts to provide for conservation. 

V. 

THE RESPONDENT COMMISSION, IN AN ORDER RECENTLY 
ISSUED (JUNE 11, 1952), HAS TAKEN A POSITION ON THE 
EFFECT OF A STATE MINIMUM PRICE ORDER INCONSIS¬ 
TENT WITH THE POSITION TAKEN BY IT IN 

ITS BRIEF HERE 

The mainstay of Respondent’s argument here (brief 
page 44 and following) that there would be a conflict with 
state regulatory efforts if it were to fix rates for sales by 
Phillips to the five pipeline companies here involved for 


/ 
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resale—which we deny—is predicated upon the proposition 
that the higher the price the greater the conservation, the 
infirmities and incorrectness of which latter proposition is 
pointed out pages 63 to 67 of the main brief of the State 
of Wisconsin and Public Service Commission of Wisconsin. 
In addition Respondent Commission has recently issued an 
order based upon an inconsistent position which clearly 
shows the sham nature of its claim in this case. In re 
Northern Natural Gas Company, Dockets G-1382, G-1533 
and G-1607 (Opinion No. 228 issued June 11, 1952), it 
appeared Northern produces natural gas in the Kansas 
Hugoton Field which was one of its sources of supply for 
sales in interstate commerce for resale. The so-called 
Kansas attribution order (entered February 21, 1951 and 
modified March 8, 1951) required all persons to attribute 
to all gas taken from said field after March 1,1949 (except 
gas for the operation of leases) “for all purposes • • • 
the fair and reasonable minimum value” of not less than 
8-cents Mcf at the wellhead. Northern claimed on basis 
of such order it was required to include gas which it pro¬ 
duces in said field at an “attributed value” of 8-cents Mcf 
in computing its cost of service and that Respondent Com¬ 
mission was “legally bound in fixing just and reasonable 
rates” to disregard actual cost to Northern, it appearing 
that the effect of Northern’s contention would be to add 
what the Respondent Commission said was a “fictitious 
1,914,574” to its actual cost. Northern did not claim said 
sum would be incurred by it as an item of cost (presum¬ 
ably since it receives income from sale of by-products w’hich 
is in addition to income from gas sold averages at least 
minimum price) or that it represents cost; that its disallow¬ 
ance would be confiscatory or that sound economic reasons 
justify a departure from actual cost of service. The Com¬ 
mission allowed actual cost. 
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In Commissioner Wimberly’s dissenting opinion he 
states the effect of the Commission’s order as follows: 

“* * * The Commission has, in effect, told the 
State of Kansas that the conservation orders issued 
by its regulatory authority, the Kansas Corporation 
Commission, are meaningless if they tread on the 
toes of this federal agency even though such con¬ 
servation measures are designed to protect and aug¬ 
ment the gas service of all consumers—interstate 
and intrastate—who are supplied from that field. 

“The majority has made an effort to brush off 
lightly the minimum price order of the Kansas Com¬ 
mission. It gives lip service to state-enforced con¬ 
servation but the end result is that the State of 
Kansas is told to keep up the good work so long as 
there is no impact on the costs of natural gas com¬ 
panies under our jurisdiction which produce any 
part of their own natural gas.” 

Chairman Buchanan concurred pointing out (1) the Kan¬ 
sas attribution order does not purport to establish “rate 
making criteria” for the Power Commission or any other 
regulatory commission or circumscribe the regulation con¬ 
ferred by Congress with respect to sales for resale subject 
to Federal Power Commission jurisdiction; (2) if the Kan¬ 
sas order was construed as urged by Northern it would be 
an attempt by the Kansas Commission to regulate sales in 
interstate commerce as far away as Minneapolis, which is 
forbidden by the Constitution and Natural Gas Act; (3) 
that if Northern’s position were accepted the Kansas Com¬ 
mission had in part nullified rate making standards of Sec¬ 
tion 5(a) of the Natural Gas Act; (4) the Kansas order 
•would be complied with if the minimum price is reached 
on average by sale of gas and sale and regulation of by¬ 
products. Commissioner Smith (one of the majority in 
the instant ease) states: 
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<<• • * Th ere can be no donbt that the Kansas 
order, as a lawful conservation measure within the 
competence of the Kansas Commission, stands on 
firm ground within the range of its proper applica¬ 
tion. But this does not—and cannot—mean that a 
State agency may • by its action circumscribe the 
jurisdiction which the Congress has conferred upon 
this Commission to regulate the resale rates of nat¬ 
ural gas which is transported and sold in interstate 
commerce. 

‘ ‘ In the Peerless case, Mr. Justice Clark, speaking 
for a unanimous Court, was careful to point out that 
the question whether State or Federal authority 
would prevail in the event of a direct conflict be¬ 
tween the undoubted authority of the States over 
conservation in the production of natural gas and 
this Commission’s statutory jurisdiction over the 
interstate operations and resale rates of ‘natural- 
gas companies’ was not resolved, or even reached. 
But it seems to me clear that, were the question to 
be squarely posed, there could be but one answer, 
which would have to give full weight and effect to 
the constitutional distribution of powers between 
the States and the Nation, and to the grant hy Con¬ 
gress to this Commission of rate jurisdiction over 
natural gas in interstate commerce.” 


VL 

RECENT ACTION BY RESPONDENT DEMONSTRATES 
THAT ITS STATEMENT IN THIS CASE, i. e., THAT DESPITE 
ITS CONCLUSION IT HAS NO JURISDICTION OVER WHOLE¬ 
SALE SALES, THIS DOES NOT LEAVE THE CONSUMING 
PUBLIC WHOLLY WITHOUT PROTECTION, 

IS BUT AN ILLUSION 

The opinion of the Commission (B. 10,884 to 10,885) 
claims that despite its conclusion that it lacks authority to 
regulate prices for gas sold by Phillips to the five pipe- 
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line companies for resale, nevertheless the consuming pub¬ 
lic is not left “wholly without protection by us,” on the 
theory that (a) the purchase price of gas can be taken into 
consideration in determining “public convenience and ne¬ 
cessity” in granting or denying a certificate to construct 
and operate pipeline facilities, (b) the reasonableness of 
the cost of purchased gas can be inquired into for pur¬ 
pose of fixing pipeline rates and be disallowed for purposes 
of rate making if ‘ ‘ collusive or otherwise improperly exces¬ 
sive. ’ ’ 

• 

In his dissenting opinion Commissioner Buchanan char¬ 
acterizes the foregoing suggestions as “shopworn, ineffec¬ 
tive and impractical” (R. 10,949) and recent events prove 
how true his statements are. In re Tennessee Gas Trms- 
mission Company, Dockets 0-1741 and 0-1764, a rate in¬ 
crease of $11,400,000 was granted by order issued Decem¬ 
ber 26, 1951 which included $2,359,000 increase in the con¬ 
tract price of gas purchased by Tennessee from Chicago 
Corporation and Western Natural Oas Co. The price in¬ 
crease followed automatically upon a specified increase in 
the index of wholesale prices and if Tennessee receives a 
rate increase from the Federal Power Commission and also 
by reason of increase in price paid other vendors by a 
“most favored nation” clause providing for a price based 
on the highest price paid by Tennessee in certain areas. 
Commissioner Buchanan objected to allowance of this 
amount as an item of allowed cost, pointing out whether 
any of this increase is justified by an increase in cost to 
the producers was unknown but that it was highly improb¬ 
able that it would be more than a minor amount of the total. 
He pointed out under the theory of the majority in the 
Phillips Case sales of natural gas to Tennessee by Chicago 
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■Corporation and other producers would not be subject to 
regulation by the Power Commission, and continued: 

“• • • For the reasons stated in my dissent in 
that proceeding (Phillips Case), I am of the opinion 
that the Commission has jurisdiction over all sales 
of natural gas in interstate commerce for resale in¬ 
cluding the sales made by producers to Tennessee 
under the contracts involved, and this case clearly 
demonstrates the wisdom of Congress in enacting 
the Natural Gas Act which, but for the Phillips de¬ 
cision, would have filled completely the regulatory 
gap which was its professed intention. In my judg¬ 
ment, the Commission should act to suspend opera¬ 
tion of the price index clauses pending an investiga¬ 
tion of the reasonableness of the increased charges 
for gas permitted thereby. Unless action of such 
nature is taken by the Commission, Tennessee has no 
alternative but to pay the increased charges and this 
Commission must piake appropriate allow r ance there¬ 
for in fixing the level of Tennessee’s rates. The latter 
has been done because both the staff and Tennessee 
are bound by the Commission’s prior action in the 
Phillips case. It is obvious that the ultimate con¬ 
sumer—the ‘end man’ to the chain reaction—will 
eventually pay the amount allowed here.” 

The majority (Commissioners Draper, Smith and Wim¬ 
berly) refused to do this on several contentions including 
the proposition that in 1947 the Commission held the Chi¬ 
cago Corporation was not a “natural gas company” sub¬ 
ject to its jurisdiction ( In re T&rtnessee Gas & T. Co. and 
The Chicago Corp., Docket G-606, 6 F. P. C. 98, decided 
May 28, 1947 prior to decision in Interstate Natural Gas 
Co. v. Federal Power Comm., 331 U. S. 682, decided June 
16, 1947) and had no certificate of public convenience and 
necessity from or rates on file with the Federal Power Com¬ 
mission, on the theory the Commission could not suspend 
rates not on file with it. 


Thus, when faced up with a situation where the Com¬ 
mission has squarely put up to it a request to protect the 
ultimate consumer, through the means it suggests in its 
Phillips opinion, the majority refuses to do so on grounds 
that completely disproves the majority’s claim in the 
Phillips case that the customer is not wholly without pro¬ 
tection. What the majority of the Commission said in the 
Phillips case is protection for the ultimate consumer turns 
out to be no protection at all. 

We are seeking to protect the ultimate consumers of 
natural gas in the City of Detroit and the Detroit Area. 
This is in accord with the stated purpose of the Natural 
Gas Act. Mississippi River Fuel Corp. v. F. P. C. (1941) 
(C. A. 8), 121 F. 2d 159; F. P. C. v. Hope Natural Gas 
Company (1944), 320 U. S. 591. 
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* CONCLUSION 

For the reasons stated, and as set forth in our main 
brief, we respectfully submit that the Court should re¬ 
verse the Order of the Federal Power Commission here 
on review and order the cause remanded to said Com¬ 
mission with directions that it proceed to determine 
whether rates for natural gas sold by Phillips Petroleum 
Company to the five pipe line companies here involved 
are unjust, unreasonable, unduly discriminatory or pre¬ 
ferential, and if so, to prescribe rates that are not. 

Respectfully submitted, 

PAUL T. DWYER, 

Acting Corporation Counsel, 
JAMES H. LEE, 

Assistant Corporation Counsel, 
Attorneys for Petitioner, City 
of Detroit, Michigan, 

301 City Hall, 

Detroit 26, Michigan. 


Dated: July 10,1952. 
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APPENDIX A 

•V 

The question of jurisdiction and the proper interpreta 
tion of Section 1 (b) was at issue 


In the Matter of Columbian 
Fuel Corporation, Suspension 
of proposed increase rates 
for the sale of nalural gas 
in Interstate Commerce, 



Docket No. G--143, 


which was decided by the Federal Power Commission on 
June 29, 1940. The majority of the Commission held that 
it was without jurisdiction in that particular case; how¬ 
ever, a dissenting opinion was filed therein by Commis¬ 
sioner John Scott. This is a very able and well-reasoned 
opinion, and it foreshadowed the determination of the Su- 

4 

preme Court of the United States in re Interstate Natural 
Gas Company, v. Federal Power Commission, 331 U. S. 
682 (1947). We are setting it forth in its entirety as it 
is our conviction that it will be of great aid to the Court 
in deciding the issues herein involved (FPC Keports, VoL 
2, pp. 209 to 217, inclusive). 


Dissenting Opinion 
Scott, Commissioner, dissenting: 

Out of the welter of discussion concerning this 
matter and the application of the pertinent provi¬ 
sions of the Natural Gas Act to the problem before 
us, has come the conclusion of the majority that 
this proceeding should be dismissed for want of 
jurisdiction. To me, this conclusion is regrettable. 
From it, I am constrained to dissent. 

With an earnest desire to reach a correct con¬ 
clusion upon the record, I firmly believe that the 
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respondent corporation is a “natural-gas com¬ 
pany” within the meaning of the Natural Gas Act 
and that the rates and charges here involved are 
clearly within the regulatory jurisdiction of this 
Commission. 

I am fully cognizant of the fact that the juris¬ 
diction and powers of the Commission are delegated 
to it by Congress; I would not advocate extension 
of its jurisdiction beyond the clear Congressional 
intention. In determining whether the Commission 
has jurisdiction, sound reason is persuasive of 
that interpretation which will not render the Act 
unenforceable in practice for the accomplishment 
of the objectives intended by Congress. 

What objective did Congress intend to achieve 
by its enactment of the Natural Gas Act? Did not 
. / the Natural Gas Act of 1938 have its genesis in the 
widespread demand that the Federal Government 
should occupy the field from which the States were 
precluded? Such obviously was intended. After 
pointing out that there was no intention in enact¬ 
ing the legislation to disturb the States in their ex¬ 
ercise of jurisdiction over intrastate sales of natural 
gas or other sales thereof considered local in char- 
S, acter, the congressional committees that had under 
' consideration the bill which was finally enacted as 
the Natural Gas Act. among other things, speci¬ 
fically stated in their reports: 

However, in the case of sales for resale, or so- 
called wholesale sales, in interstate commerce 
(for example, sales by producing companies to 
distributing companies) the legal situation is dif¬ 
ferent. Such transactions have been considered 
to be not local in character and, even in the ab¬ 
sence of congressional action, not subject to State 
regulation. (See Missouri v. Kansas Natural 
Gas Co. (1924), 265 U. S. 298; and Public? Utlii- 
ties Commission v. Attleboro Steam <£ Electric 
Co. (1927), 273 U. S. 83.) The basic purpose of 


the present legislation is to occupy this field in 
which the Supreme Court has held that the States 
may not act. 1 
[Italics supplied] 

Congress affirmatively states the scope of the 

Natural Gas Act in section 1 (b) thereof: 

• 

The provisions of this Act shall apply— 

to the transportation of natural gas in interstate 
commerce, 

to the sale in interstale commerce of natural 
gas for resale for ultimate public consumption 
for domestic, commercial, industrial, or any other 
use, and 

to natural-gas companies engaged in suck 
transportation or sale • • • 

[Italics supplied.] 

A “natural-gas company” is defined in section 2 
(6) as meaning: 

A person engaged in the transportation of 
natural gas in interstate commerce, or the sale 
in interstate commerce of sudh gas for resale. 
[Italics supplied] 

After affirmatively stating the matters to which 
the Act is to apply, Congress specifies, in the latter 
part of section 1 (b), that the provisions of the Nat¬ 
ural Gas Act: 

• • • shall not apply to any other transporta¬ 
tion or sale of natural gas or to the local dis¬ 
tribution of natural gas or to the facilities used 
for such distribution or to the production or 
gathering of natural gas. 


1 H. Rept. 709, 75th Cong., 1st sess. (April 28,1937), pp. 1-2; 
S. Rept. 1162, 75th Cong., 1st seas. (August 11, 1937), pp. 1-2. 
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The instant proceeding was initiated by the Com¬ 
mission on its own motion under section 4 of the 
Natural Gas Act, and involves the suspension of the 
proposed increased rates and charges of the Colum¬ 
bian Fuel Corporation for natural gas produced 
and gathered by it and sold in interstate commerce 
to Warfield Natural Gas Company for resale for 
ultimate public consumption. Such facts are clear. 
Admittedly, there is continuous movement of the 
natural gas so sold from the point of sale and de¬ 
livery by respondent within the State of origin 
until it arrives at its ultimate destination outside 
the borders thereof. 

Respondent contends, and the majority, by its 
action in the instant case, in effect has found re¬ 
spondent not to be a “natural-gas company’’ with¬ 
in the meaning of the Act and that the rates and 
charges involved in this proceeding are without the 
Commission’s jurisdiction. Nevertheless, it is 
admitted that there is, in fact, a sale of natural 
gas by respondent in interstate commerce for re¬ 
sale, but justification for refusal to take jurisdic¬ 
tion herein is predicated upon the negative lan¬ 
guage contained in section 1 (b) of the Act exclud¬ 
ing the activities of “production or gathering.” 

The question squarely presented in this proceed¬ 
ing is whether respondent, admittedly engaged in 
the production and gathering of natural gas and 
making sales thereof in interstate commerce for re¬ 
sale for ultimate public consumption, is a “natural- 
gas company” within the meaning of the Act Re¬ 
spondent asserts by reason of its production and 
gathering of gas, that the provisions of the Natural 
Gas Act are not applicable to it. In effect it claims 
that, since it produces and gathers natural gas, it is 
excluded from the application of the Natural Gas 
Act by the negative language of section 1 (b) there¬ 
of, even though it sells that gas in interstate com¬ 
merce for resale. 


* 
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In the light of this contention, does not the ques¬ 
tion here for determination resolve itself into a 
consideration of whether, in affirmatively making 

the provisions of the Natural Gas Act applicable — 

% 

to the transportation of natural gas in interstate 
commerce, to the sale in interstate commerce of 
natural gas for resale for ultimate public consump¬ 
tion for domestic, commercial, industrial, or any 
other use, and to natural-gas companies engaged 
in such transportation or sale. [Italics supplied.] 

Congress intended that the provisions should not 
apply if, in addition to doing the things enumerated 
above, a person is also engaged in — 

any other transportation or sale of natural gas 
or * * • the local distribution of natural gas * • # 
or * • * the production or gathering of natural 
gas? [Italics supplied.] 

In other words, is not disclaimer of jurisdiction 
in this proceeding a holding that the language of 
Congress exempting “the production or gathering 
of natural gas” from the provisions of the Act, 
in effect, the exemption of the respondent because 
it is a producer and a gatherer of natural gas, even 
though in fact it makes sales thereof in interstate 
commerce for resale ? I think such is the inevitable 
effect of the majority action. 

The rationale of the majority opinion is refresh¬ 
ingly elusive. In one part it is stated, ‘‘ The illustra¬ 
tion of sales of a producing company to a dis¬ 
tributing company,” quoted from a committee re¬ 
port, “would seem to imply that Congress had in 
mind a much simpler set-up of the industry than 
that which actually prevails.” I cannot join the 
majority in indulging the assumption implied by 
this statement that Congress was so totally lacking 
in knowledge of the natural-gas industry when it 
adopted the Act. To do so would mean the accept 
ance of the phantom aloof from reality. I accept 
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the language of the Act finally enacted. Then, too, 
the majority appears to take sanctuary in its state¬ 
ment ( ante, p. 208): 

• • • • that it was not the intention of Congress 

to subject to regulation under the Natural Gas 
Act all persons whose only sales of natural 
gas in interstate commerce, as in this case, are 
made as an incident to and immediately upon 
completion of such person’s production and 
gathering of said natural gas and who are not 
otherwise subject to the jurisdiction of this Com¬ 
mission. [Italics supplied.] 

Does not this statement suggest that the achieve¬ 
ment of the basic purpose of the legislation, viz., 
to fill the gap wherein States may not act, is to be 
urged along to-ward the millennium? Neither the 
Act nor its legislative history indicate that Con¬ 
gress intended that the foregoing construction be 
ascribed to the statute. The sale of natural gas 
in the instant proceeding is clearly interstate in 
character. Nowhere in the statute is there language 
indicating thait any distinction is to be made be¬ 
tween such sales. Moreover, in discussing the lan¬ 
guage of the Act, it is stated by the majority 
{ante, p. 203): 

• • • the language of the Act would clearly 
make a company engaged exclusively in the pro¬ 
duction and gathering of natural gas, which also 
sold gas in interstate commerce for resale, such 
as the respondent, a natural-gas company subject 
to the jurisdiction of the Commission. 

The Act, however, contains qualifying lan¬ 
guage, section 1 (b), stating • • • the provisions 
* • • shall not apply “to the production or 
gathering of natural gas.” [Italics supplied.] 

It is to be noted that the word “exclusively” is 
added to the language of the statute. Such addi¬ 
tion is without authority in the Act. The forego- 
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ing statements of the majority, in my opinion, ap¬ 
pear inconsistent and apparently ignore the lan¬ 
guage of the Act that ‘‘production or gathering” 
is to be exempted but that the provisions of the 
Act shall apply 

to the sale in interstate commerce of natural gas 
for resale * * * to natural-gas companies engaged 
in such transportation or sale * * [Italics sup¬ 
plied.] 

and the statutory definition of a “natural-gas eom- 
• pany.” The Act attempts no differentiation such 
as suggested by the majority. Whether the vendor 
making such sale in interstate commerce is “en¬ 
gaged exclusively in the production and gathering” 
or not makes no difference under the language of the 
Act. It appears, therefore, that disclaiming juris¬ 
diction in the instant proceeding is tantamount to 
holding that the sale of natural gas in interstate 
commerce is a part of production and gathering 
of such gas. 

Obviously, the action of the majority ignores tlie 
distinction between producing on the one hand and 
commerce in the thing so produced on the other 
hand, so lucidly made by the Supreme Court in the 
case of Carter v. Carter Coal Co., 298 U. S. 238, 
This decision was made 2 years prior to the enact¬ 
ment of the Natural Gas Act and may reasonably 
be assumed to have been within the knowledge of 
the Congress when it enacted the Natural Gas Act. 
In that decision the Court stated unequivocally (pp. 
302-304): 

In Oliver Iron Co. v. Lord, 262 II. S. 172, 178, 
we said on the authority of numerous cited cases: 
“Mining is not interstate commerce, but like 
manufacturing, is a local business, subject to local 
regulation and taxation. * * * Its character in 
this regard is intrinsic, is not affected by the in¬ 
tended use or disposal of the product, is not con- 
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trolled by contractual engagements, and persists 
even though the business be conducted in close 
connection with interstate commerce. 77 

The same rule applies to the production of oil. 
“Such production is essentially a mining opera¬ 
tion, and therefore is not a part of interstate com¬ 
merce, even though the product obtained is in¬ 
tended to be and in fact is immediately shipped in 
such commerce. 77 Champlin Rfg. Co. v. Corpora¬ 
tion Commission, 286 U. S. 210, 235. One who 
produces or manufactures a commodity, subse¬ 
quently sold and shipped by him in interstate com¬ 
merce, whether such sale and shipment were orig¬ 
inally intended or not, has engaged in two distinct 
and separate activities. So far as he produces or 
manufactures a commodity, his business is purely 
local. So far as he sells and ships, or contracts to 
sell and ship, the commodity to customers in an¬ 
other State, he engages in interstate commerce. 
In respect of the former, he is subject only to 
regulation by the State; in respect of the latter, 
to regulation only by the Federal Government. 
Utah Power & L. Co. v. Pfost, 286 U. S. 165, 182. 
Production is not commerce; but a step in pre¬ 
paration for commerce. Chassaniol v. Green¬ 
wood, 291U. S. 584,587. 

We have seen that the word “commerce” is the 
equivalent of the phrase “intercourse for the pur¬ 
pose of trade. 7 7 Plainly, the incidents leading up 
to and culminating in the mining of coal do not 
constitute such intercourse. The employment of 
men, the fixing of their wages, hours of labor, and 
working conditions, the bargaining in respect of 
these things—whether carried on separately or 
collectively—each and all constitute intercourse 
for the purposes of production, not of trade. The 
latter is a thing apart from the relation of em¬ 
ployer and employee, wdiich in all producing occu¬ 
pations is purely local in character. Extraction 
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of coal from the mine is the aim and the completed 
result of local activities. Commerce in the coal 
mined is not brought into being by force of these 
activities, but by negotiations, agreements, and 
circumstances entirely apart from production. 
Mining brings the subject-matter of commerce into 
existence. Commerce disposes of it. [Italics sup¬ 
plied.] 


In the light of the foregoing statement by the Su¬ 
preme Court, can it be said that the interstate sale of 
gas in the instant proceeding, by one producing and 
gathering natural gas, is either in fact or law a part 
of such production and gathering! I think not 
The two are distinct and separate. The activity of 
“ production * ’ is local and intrastate in character, 
while the sale is interstate commerce and clearly 
within the ambit of Federal regulation. The term 
1 ‘ production, ’ , in my opinion, does not have the 
connotation given it by the majority. Eminent en¬ 
gineers agree that the term indicates that phase of 
the oil or gas industry that deals with the physical 
activity of extracting oil or gas from the ground. 
Therefore, to conclude that its use in the context of 
the exemption clause in section 1 (b) of the Act 
exempts producers and negatives the exercise of 
regulatory jurisdiction by us over an interstate sale 
of natural gas for resale, flies in the face of the rule 
announced by the Supreme Court in the Carter Coal 
Case , accepted definitions, the explanatory state¬ 
ment of the congressional committees, and long¬ 
standing rules of statutory construction. 


Respondent, in my opinion, by its sales of natural 
gas in interstate commerce for resale, is within the 
affirmative grant of jurisdiction delegated by the 
Congress. Notwithstanding, the majority holds that 
what is affirmatively so defined and included within 
the scope of the Act is without the jurisdiction of the 
Commission. If engaging in such activities con¬ 
tained in the negative provisions of section 1 (b) of 
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the Act is sufficient for holding the respondent with¬ 
out the jurisdiction of the Commission, it logically 
follows that a company likewise within the affirma¬ 
tive grant of jurisdiction or the definition of a 
4 4 natural-gas company/’ engaging in any other ac¬ 
tivity contained in the exclusionary provisions of 
section 1 (b), is beyond the Commission’s jurisdic¬ 
tion. 

A company engaged in the transportation of nat¬ 
ural gas in interstate commerce, but also engaged 
in “local distribution of natural gas,” apparently, 
should, in keeping with the action of the majority 
here, be outside the scope of the Act. However, the 
contrary, in substance, was held by the Commission 
in In the Matter of the East Ohio Gas Company , 1 
F. P. C. 586. There, the Commission disposed of 
properly, I believe, the contention of the East Ohio 
Gas Company that it was not a natural-gas com¬ 
pany because all its transportation activities were 
“incident” to its local distribution, in the following 
language (pp. 591-592): 

The East Ohio Gas Company asserts that it is 
not a natural-gas company within the meaning of 
the Natural Gas Act. The company does not con¬ 
test the fact that it is engaged in the transporta¬ 
tion of natural gas in interstate commerce, but 
makes the rather novel contention that its 1 ‘ public 
utility activities are confined to the local distribu¬ 
tion of natural gas wholly within the State of 
Ohio, and all of its transportation activities are 
wholly within the State of Ohio and incident to 
such local distribution, to which business and ac¬ 
tivity it is specifically provided by section 1 (b) 
of the Natural Gas Act that the provisions there¬ 
of shall not apply.” This contention appears to 
be directly contrary to a decision of the Supreme 
Court of the United States involving this very 
company, i. e., East Ohio Gas Co. v. Tax Commis¬ 
sion, 283 U, S. 465, 470-471 (1931), where the 


Court held that its transportation of natural gas 
is interstate commerce, and that its local distribu¬ 
tion of natural gas is intrastate commerce, and 
constitute separate functions. 


The Natural Gas Act likewise draws a distinc¬ 
tion between transportation of natural gas in in¬ 
terstate commerce and local distribution, and 
there is no provision therein which supports the 
company’s contention that as transportation in 
interstate commerce is ‘ 4 incident’’ to local distri¬ 
bution, the company is not subject to the Commis¬ 
sion’s jurisdiction under the Natural Gas Act. 

Those opposing jurisdiction ask what was in¬ 
tended by the negative language excluding “pro¬ 
duction or gathering of natural gas.” The exemp¬ 
tion, it is asserted, was not designed to relieve per¬ 
sons engaged in such activities from regulation of 
matters not contained in the Act in the first instance. 
If the contrary were intended, it is claimed, the ex¬ 
clusion would be illusionary and meaningless and 
the practical effect as if the limitation were not in¬ 
corporated in the Act. Thereupon, it is concluded 
that the exclusion was intended to exempt producers 
and gatherers like respondent 

Such conclusion appears strained and unreason¬ 
able in the light of the history of this legislation 
and, in particular, if consideration is given to the 
explanatory statement contained in the congres¬ 
sional committee reports accompanying the bill 
finally enacted as the Natural Gas Act. Moreover, 
such conclusion ignores the fact that production and 
gathering of natural gas may be carried on without 
engaging in any of the activities affirmatively speci¬ 
fied as being within the scope of the Act. 2 


2 For example, production and gathering of gas for use of 
such producer and gatherer, such as, manufacture of carbon 
black, or production and gathering for local distribution or sale 
in intrastate commerce. 



The history of the Act discloses that an attempt 
was made to include within the scope of the Public 
Utility Act of 1935 legislation regulating the nat¬ 
ural-gas industry. The provisions of that early pro¬ 
posal really attempted to regulate production of 
natural gas right down to the bottom of the well, 
so to speak. 3 The concern of the natural-gas indus¬ 
try is reflected by comments made at the time by its 
representatives. 4 The committee, in reporting H. 
R. 6586, the bill later enacted as the Natural Gas 
Act, with respect to section 1 (b) thereof, stated: 

In view of the importance of section 1 (b), 
which states the scope of the Act, it seems advis¬ 
able to comment on certain provisions appearing 
therein. It will be noted that this subsection of 
the bill, after affirmatively stating the matters to 
which the Act is to apply, contains a provision 
specifying what the Act is not to apply to, as 
follows: 

“but shall not apply to any other transporta¬ 
tion or sale of natural gas or to the local distribu¬ 
tion of natural gas or to the facilities used for 
such distribution or to the production or gather¬ 
ing of natural gas. ’ 3 

The quoted words are not actually necessary, as 
the matters specified therein could not be said 
fairly to be covered by the language affirmatively 
stating the jurisdiction of the Commission, but 
similar language was in previous bills, and, rather 
than invite the contention, however unfounded, 
that the elimination of the negative language 
would broaden the scope of the Act, the committee 
has included it in this bill. 5 [Italics supplied.] 


3 See section 310, title III, entitled “Transmission and Sale of 
Natural Gas,” H. R. 5423, 74th Cong., 1st sess. (February 6, 
1935), p. 153. 

4 For example, see presentation on behalf of Electric Bond 
and Share Co. to Committee on Interstate and Foreign Com¬ 
merce of House of Representatives in public hearings on H. R. 
5423, pt. 3, pp. 2277, 2284. 

®H. Rept. 709, supra, p. 209; S. RepL 1162, supra, p. 209. 



In view of the provisions of the legislation as first 
proposed in 1935, the insertion of negative language 
similar to that contained in section 1 (b) excluding 
certain activities from the Act certainly is under¬ 
standable. • 

Little weight can be attached to respondent’s cita¬ 
tion of certain miscellaneous statements made in the 
Congressional hearings and debates, for in United 
States v. St. Paul M. & M. Ry. Co v 247 U. S. 310, 
318, the Supreme Court has said: 

It is not our purpose to relax the rule that de¬ 
bates in Congress are not appropriate or even re¬ 
liable guides to the meaning of the language of an 
enactment • • • But the reports of a committee, 
including the bill as introduced, changes made in 
the frame of the bill in the course of its passage, 
and statements made by the committee chairman 
in charge of it, stand upon.a different footing, and 
may be resorted to under proper qualifications. 
[Cases cited.] - 

Review of the legislative history discloses no re¬ 
liable guide posts indicating, I believe, intent by 
Congress that rates and charges for natural gas sold 
in interstate commerce for resale, by companies 
also engaged in ‘ ‘ production or gathering of natural 
gas” were to be excluded from the Commission’s 
jurisdiction. Such is clear, if reference is made to 
the committee reports accompanying the bill finally 
enacted as the Natural Gas Act. 

There are those who contend that it would he bur- 
. densome to many small producers making sales in 
interstate commerce for resale and also to the Com¬ 
mission if the provisions of the Act were to be ap¬ 
plied to such sales. However, does not examination 
of the Act indicate Congress has granted authority 
to prescribe by administrative rules and regulations 
reasonable classifications found necessary or appro¬ 
priate to carry out the provisions of the Act, ex- 
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eluding, for example, the so-called small producers 
from any arduous burdens of regulation? I think 
so. 

In fact, already, in prescribing a uniform system 
of accounts under the Act, we have, by our classifi¬ 
cation of persons or companies, relieved from com¬ 
pliance therewith those having curunual gas operating 
revenues of less than $25,000. This alone would ex¬ 
clude, it appears from the information now filed 
with the Commission under the Act, more than 
eighty percent, in number of the persons producing 
natural gas only and selling it for resale in inter¬ 
state commerce. 

Sales by respondent appear clearly to be subject 
to the jurisdiction of this Commission and, further, 
even if the absence of Federal legislation, would not 
be subject to regulation by a State commission. See 
Public Utilities Commission of Rhode Island v. 
Attleboro Steam and Electric Company, 273 U. S. 
83, 86; Missouri v. Kansas Natural Gas Company, 
265 U. S. 298, 305, 308; United States v. Rock Royal 
Co-op., 307 U. S. 533, 568 (1939); Currin v. Wallace, 
306 U. S. 1, 9-10; Kentucky Natural Gas Corpora¬ 
tion v. Public Service Commission, 28 F. Sup. 509. 
The Act—the provisions under which this proceed¬ 
ing arises—is remedial and, therefore, is entitled to 
receive that interpretation which reasonably accom¬ 
plishes the great public purpose which it was en¬ 
acted to subserve. New York, New Haven & Hart¬ 
ford Railroad Company v. I. C. C., 200 U. S. 361, 
391; State ex rel. City of Sedalia v. Public Service 
Com., et al., (Mo. Sup. Ct.), P. U. R., 1919C, *507, 
509; McDonald v. Thompsoni, 305 IT. S. 263, 266. To 
disclaim jurisdiction over the interstate sales by re¬ 
spondent, I believe, does violence to the successful 
accomplishment of the Congressional intention that 
“the basic purpose of the present legislation is to 
occupy this field in which the Supreme Court has 
held that the States may not act.”* 


* H. Kept. 709, supra, p. 209; S. Kept. 1162, supra, p. 209. 
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The practical consequences of the action of the 
majority in the instant proceeding cannot he over¬ 
emphasized. I fear there will accrue from this 
action results substantially curtailing our ability 
effectively to regulate in the public interest inter¬ 
state sales of natural gas for resale. Inasmuch as 
the rates at which “natural-gas companies” can sell 
gas at city gates are largely determined by the prices 
they are required to pay for the same, it is obvious 
that the consuming public cannot be as well pro¬ 
tected from any exploitation in the rates it is 
charged, unless there is an exercise of Federal au¬ 
thority under the commerce clause of the Constitu¬ 
tion. 

The rates charged for natural gas in interstate 
wholesale transactions being beyond the regulatory 
authority of the States, will not the practical result 
of the action of the majority in disclaiming jurisdic¬ 
tion over the rates of respondent be to create a 
hiatus in the regulation of matters declared by Con¬ 
gress to be necessary in the public interest! I think 
such is the inevitable result of the action of the 
majority. 

I cannot help but feel that the majority opinion 
leaves adequate and effective regulation, in the pub¬ 
lic interest, of the sales of natural gas in interstate 
commerce for resale, hoped for by the consuming 
public and deemed essential by a Congress desiring 
to fill the gap in which the States may not act, sus¬ 
pended in limp and lifeless form from the yardarm 
of inaction. 
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INTRODUCTION. 

Subsequent to the filing of petition for review by peti¬ 
tioner City of Kansas City, Missouri, in Case No. 11242, 
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petitions for review were filed by the State of Wisconsin 
and Public Service Commission of Wisconsin, and given 
Docket No. 11247, City of Detroit, Michigan, No. 11241, 
City of Milwaukee, Wisconsin, No. 11245, and County of 
Wayne, Michigan, No. 11252. The latter has filed no brief 
but with the consent of the court has adopted the brief 
of the State of Wisconsin and Public Service Commission 
of State of Wisconsin. All of such petitions were consoli¬ 
dated by order of this court entered February 5, 1952. 
Subsequently also, the following-named parties, interven- 
ors before respondent Federal Power Commission when 
this case was before it for consideration, have intervened 
in these consolidated proceedings, to-wit: Phillips Pe¬ 
troleum Company (Phillips), Corporation Commission of 
the State of Oklahoma, State of New Mexico and the Oil 
Conservation Commission of the State of New Mexico, and 
the State of Texas and the Railroad Commission of Texas. 2 

In respondent’s Counter-Statement of the Case it 
agrees that as part of its basic findings it determined that 
the sales of natural gas involved in this case are sales in 
interstate commerce for resale, and that Phillips’ move¬ 
ment of gas from the points of production to the points of 
sale constitute transportation of natural gas in interstate 
commerce. Respondent also admits that either the sale or 
the movement, standing alone, would make Phillips a “Nat- 


1 The briefs of the various parties, if hereafter mentioned, 
will be referred to by the following abbreviations: Joint brief 
of Wisconsin and Public Service Commission of Wisconsin (Wis. 
Br.); City of Detroit, Michigan (Det. Br.); City of Kansas City, 
Missouri (Kan. Br.); City of Milwaukee, Wisconsin (Mil. Br.); 
Federal Power Commission (Res. Br.); Phillips Petroleum Com¬ 
pany (Phil. Br.); Corporation Commission of the State of Okla¬ 
homa (Ok. Br.); State of New Mexico and Oil Conservation 
Commission of the State of New Mexico (N. M. Br.); and State of 
Texas and the Railroad Commission of Texas (Tex. Br.). 
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ural-gas company ” Respondent states, however, that it 
also found that each such sale and movement constitute 
a part of Phillips gathering business, or an incident of or 
activity related to its gathering process; and charges that 
“petitioners’ briefs have abandoned any claim that there 
is a lack of substantial evidence to support this finding.” 2 

In such last statement counsel for respondent has erred 
insofar as petitioner City of Kansas City, Missouri, is con¬ 
cerned. This petitioner, in substance, questioned the sup¬ 
port of such finding in its brief and specifically and re¬ 
peatedly assigned error with respect thereto in its petition 
for review filed herein. 3 This petitioner contends that 
there was no substantial evidence on the record to support 
the latter finding of respondent; also that the record shows 
clearly that the basic and subsidiary findings of respond¬ 
ent, to-wit, (a) that Phillips transported natural gas in 
interstate commerce, and (b) that Phillips sold such gas 
in interstate commerce for resale, are inconsistent with and 
cannot support respondent’s general finding that Phillips 
is not subject to the jurisdiction of respondent. 

The function and scope of the jurisdiction of the re¬ 
viewing court, in passing upon findings and orders of an 
administrative body, are exhaustively discussed by the 
Supreme Court in the case of Universal Camera Corpora¬ 
tion v. National Labor Relations Board, 340 U. S. 474, 477, 
where among other things, the court considered the terms 
of the Wagner Act, which provided: “The findings of the 
board as to the facts, if supported by evidence, shall be con¬ 
clusive.” 4 Then the Supreme Court went on to say: 


2 Res. Br. p. 5. 

s Petitioner’s Petition for Review in Case No. 11242, pages 7, 
8 and 9, Assignments of Error 3, 4, 7, 8, 9, 10, 11 and 12; Kan. 
Br. 15, 16, 24, 25 and 29. 

4 Wagner Act of July 5, 1935, Sec. 10(e), 49 Stat. 449, 454; 
29 U. S. C., Sec. 160(e). 
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“This Court read ‘evidence’ to mean ‘substantial 
evidence,’ Washington, V. & M. Coach Co. v. Labor 
Board, 301 U. S. 142, and we said that ‘[substantial 
evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.’ Consolidated Edi¬ 
son Co. v. Labor Board, 305 U. S. 197, 229. Accord¬ 
ingly, it ‘must do more than create a suspicion of the 
existence of the fact to be established. ... it must be 
enough to justify, if the trial were to a jury, a refusal 
to direct a verdict when the conclusion sought to be 
drawn from it is one of fact for the jury.’ Labor Board 
v. Columbian Enameling & Stamping Co.. 306 U. S. 
292, 300.” 

The quoted language of the Wagner Act finds its 
counterpart in Section 19(b) of the Natural Gas Act, 
wherein the following sentence appears: “The finding 
of the Commission as to the facts, if supported by substan¬ 
tial evidence, shall be conclusive.” 

The court, in the Universal Camera Corporation case, 
also examined the Administrative Procedure Act, Title 5, 
Chapter 19, Secs. 1001-1011, U. S. C. A., and held that (1. c. 
490): “Reviewing courts must be influenced by a feeling 
that they are not to abdicate the conventional judicial 
function.” The court also observed that “We do not re¬ 
quire that the Examiners’ findings be given more weight 
than in reason and in the light of judicial experience they 
deserve. The ‘substantial evidence’ standard is not modi¬ 
fied in any way when the Board and its Examiners dis¬ 
agree.” 

The United States Court of Appeals for the Third Cir¬ 
cuit last year had before it questions of interpretation of 
the Administrative Procedure Act, supra, and it there found 
that the evidence was insufficient to sustain the findings 
of the Federal Security Administrator and reversed the 
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case, holding that there was a lack of substantial evidence 
on the record to sustain such findings. 5 

Administrative Commissions, particularly in public 
utility cases where technical questions are considered and 
passed upon, must make findings of fact sufficiently spe¬ 
cific to enable the court to review intelligently the deci¬ 
sions of the commissions, and such findings may be re¬ 
garded as a condition precedent to any order by a regula¬ 
tory commission. If the needed finding is lacking atfH the 
order is ineffective. 6 

There is an interesting discussion by the Supreme 
Court in the case of Colorado-Wyoming Gas Co. v. Federal 
Power Commission, 324 U. S. 626, 631-634, where the court 
(1. c. 631, 632) said: 

“The findings are general and incorporate by ref¬ 
erence the staff exhibits, on which reliance is put for 
the subsidiary findings. But in this case there are 
added difficulties. The staff used one system, the 
Commission another. As the Commission said, the 
staff ‘departed from the use of the system peak day 
for allocating demand (fixed) costs and combined the 
separate class peaks of resale customers and of main 
line industrial customers.’ 43 P. U. R. (N. S.), p. 233. 
The Commission thought a different method would be 
in keeping with petitioner’s operations. It said: ‘The 
Colorado Portland Cement Company, the principal 
main line industrial user, is curtailed regularly during 
system peak days. Its demand on the system peak 


Klream Wipt Food Products Co. v. Federal Security Ad¬ 
ministrator, 187 F. 2d 789 (1951). 

*73 C. J. S., pp. 1126, 1127, 1128; Capital Transit Co. v. U. S., 
97 F. Supp. 614, 621; Smith v. Illinois Bell Telephone Co., 282 
U. S. 133, 157; Pacific Telephone & Telegraph Co. v. Flagg, 220 
Pac. 2d 522, 528, 529. 
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day is, in our opinion, a proper measure of its propor¬ 
tionate share of demand costs than its highest off-peak 
demand. Accordingly, the principles and methods of 
cost allocation presented by Commission staff are 
adopted with the modification that the coincident de¬ 
mands of all customers on the system peak day are 
used, and with exception of deliveries to Highway Gas 
Company.’ 43 P. U. R. (N. S.), p. 234. When we read 
that finding against the record there are ambiguities 
which we are unable to resolve were it our province 
to do so” (Emphasis added). 

Just as in the Color ado-Wyoming case, so it is in this 
Phillips case, wherein the majority of the members of re¬ 
spondent differed with the recommendation of its staff in 
dealing with evidence affecting respondent's jurisdiction 
over Phillips. Likewise, there was and is a difference be¬ 
tween respondent's legal department staff, or some of the 
members thereof, upon the same subject, as shown by the 
record in this case. And, finally, in the Color ado-W yoming 
case, the court pointed out that: 

“We have repeatedly emphasized the need for 
clarity and completeness in the basic or essential find¬ 
ings on which administrative orders rest.” 7 

This petition contends, therefore, that as a matter of 
fact and as a matter of law, the administrative order of 
respondent dismissing and terminating the proceedings 
initiated by respondent’s Order of October 28, 1948, Docket 
No. G-1148, was not supported by substantial evidence on 
the record, and the so-called general findings of respond¬ 
ent were not supported by proper basic and subsidiary find¬ 
ings on the record. 


7 Florida v. United States, 282 U. S. 194, 215; United States v. 
Baltimore & Ohio R. Co., 293 U. S. 454, 464; United States v. 
Chicago, M., St. P. & P. R. Co., 294 U. S. 499, 504-505, 510-511; 
United States V. Carolina Carriers Corp., 315 U. S. 475, 488-489 
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n. 

SUMMARY OF ARGUMENT. 

The arguments presented by respondent’s brief and 
the briefs of various intervenors in support of respondent’s 
findings and order holding Phillips not to be subject to its 
jurisdiction and terminating its investigation thereof, are 
summarized as follows: 

(1) That Phillips’ transportation of natural gas in 
interstate commerce and Phillips’ sale in interstate com¬ 
merce of such gas for resale do not constitute Phillips 
“a natural-gas company” because such transportation and 
sales constitute “the production or gathering” or are in¬ 
cidents of or activities related to the “gathering” of natural 

gas. 

(2) Phillips’ sales of natural gas so made render rate 
regulation by respondent inconsistent or a substantial in¬ 
terference with the exercise by the affected states of their 
regulatory functions. 

This petitioner contends, however, that it is respond¬ 
ent's clear duty under the Natural Gas Act and the de¬ 
cisions of the United States Supreme Court to exercise 
jurisdiction over Phillips for the purpose of fixing the 
rates for natural gas produced, gathered, transported and 
sold by Phillips in interstate commerce for resale, and thus 
protect the public interest and welfare affected thereby. 
Petitioner also contends that there is no substantial evi¬ 
dence in the record to support the contention of respond¬ 
ent and intervenors that rate regulation by respondent is, 
or would be, inconsistent or a substantial interference with 
the exercise by the affected states of their regulatory 
functions; but that, on the contrary, the undisputed rec¬ 
ord shows that the exercise of jurisdiction by respond- 
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ent for many years over some sixty natural-gas companies 
engaged in the production and gathering of natural gas 
has been without interference with the regulatory func¬ 
tions of any states, and that there should be none in the 
case of Phillips. 

m. 

ARGUMENT. 

Respondent’s Argument No. 1. 

Respondent and various intervenors have contended 
that the provisions of Section 1(b) of the Natural Gas Act 
providing for exemption of jurisdiction over “production 
or gathering” of natural gas control the final decision in 
this case, and exempt Phillips from the jurisdiction of re¬ 
spondent. 

The Supreme Court, in interpreting the same section 
of the Act in the East Ohio Gas Company case 8 considered 
another exempting clause therein providing that the Act 
“shall not apply * * * to the local distribution of natural 
gas or to the facilities used for such distribution * * In 
such case it was argued that “all of East Ohio’s business 
is fully subject to regulation by the state” and East Ohio 
asserted that Congress did not intend to cut down state 
regulatory power, but rather, to supplement it by “clos¬ 
ing the ‘gap created by the prior decisions.’ ” The court, 
however, then said: “But prior constitutional decisions , 
in what we have since decided or would decide today , form 
the measure of the gap which Congress intended to close 
by this act” (Citing cases, 1. c. 472). 


8 Federal Power Commission v. East Ohio Gas Co., 338 U. S. 

464 . 



The court went on further to state: 

“In a series of cases repeatedly called to the at¬ 
tention of the House Committee, this Court had de¬ 
clared that states could regulate interstate gas only 
after it was reduced in pressure and entered a local 
distribution system (Citing cases). Under these de¬ 
cisions state regulatory power could not reach high- 
pressure trunk lines and sales for resale. This was 
the ‘gap’ which Congress intended to close” (emphasis 
added). 

A 

Again, supporting its conclusion that East Ohio was a 
“natural-gas company” and subject to the jurisdiction of 
the Federal Power Commission, the court said (L c. 473, 
474): 

“That a state commission might also have some 
regulatory power would not preclude exercise of the 
Commission’s function (Citing cases). Nor does the 
Act purport to abolish all overlapping ” 

In the case here under review Phillips increased the 
pressure of the gas transported and sold in interstate com¬ 
merce to Cities Service Gas Company to 500 pounds per 
square inch before making delivery of such gas into the 
trunk lines of Cities Service Gas Company (R. 5079, 5080). 
Thus, we have Phillips undisputedly engaged (a) in the 
transportation of natural gas in interstate commerce, (b) 
in the sale in interstate commerce of such gas for resale, 
and (c) in the transportation and sale of such gas in inter¬ 
state commerce for resale through and into high-pressure 
trunk lines. 

In the decisions cited in the East Ohio case at pages 
472 and 473, again it may be quoted that the court found 
that “state regulatory power could not reach high-pressure 
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trunk lines and sales for resale. This was the ‘gap’ which 
Congress intended to close.” 9 

Up to this time the states never have regulated, and 
under the last prevailing decisions of the United States 
Supreme Court, the states cannot regulate, the transporta¬ 
tion and sale of natural gas in interstate commerce for re¬ 
sale through high-pressure trunk lines such as is the case 
here with Phillips. See East Ohio case, supra. Hence it is 
obvious that Phillips meets another te£t to show that it 
1 is subject to respondent’s jurisdiction. 

A. Language and Legislative History of the Act 

The legislative history of the Natural Gas Act has been 
repeatedly considered by the Supreme Court and referred 
to in petitioner’s original brief. 10 

The exemption provision in Section 1 (b) of the Natural 
Gas Act with respect to the meaning of “production or 
.gathering of natural gas” has been given a strained and 
unrealistic meaning by respondent and intervenors in this 
case. This petitioner contends that we are only concerned 
in this case with the question of whether the facilities 
used for “production and gathering of natural gas” shall he 
included in the rate hose of Phillips , and thus he considered 
in determining just and reasonable rates for natural gas 
sold hy Phillips in order to protect the consumers of nat- 


9 Public Utilities Commission v. London, 249 U. S. 236, 243; 
Missouri v. Kansas Gas Co., 265 U. S. 298, 310; Public Utilities 
Commission v. Attleboro Co., 273 U. S. 83, 89; East Ohio Gas Co. 
V. Tax Commission, 283 U. S. 465, 470-472. 

10 Federal Power Commission v. Hope Natural Gas Co., 320 U. 
S. 591; Colorado Interstate Gas Co. v. Federal Power Commis¬ 
sion, 324 U. S. 581; and Interstate Natural Gas Co. v. Federal 
Power Commission, 331 U. S. 682. 
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ural gas from being charged unjust and unreasonable prices 
for such gas, and being subjected to exploitation at the 
hands of Phillips, and other natural gas companies .“ 

B. Administrative History. 

Respondent and intervenors have charged that if re¬ 
spondent takes jurisdiction over Phillips, then respondent 
would interfere with proration, unitization, exploration, 
abandonment, well spacing ^conservation, and other regu¬ 
lation of the production and gathering of natural gas, here¬ 
tofore legislated by the respective states where gas in com¬ 
mercial quantities has been produced and sold. Again, 
petitioner respectfully points out that there is no merit in 
this contention as has been shown repeatedly by the Fed¬ 
eral Power Commission’s regulation of some 60 large 
“natural-gas” companies which in many cases produce 
and gather much of the gas sold by such “natural-gas” 
companies. 12 Respondent and intervenors have been un¬ 
able to show that respondent has yet exercised jurisdiction 
over the various subjects regulated by the state. In the 
administrative operation of the Natural Gas Act, respondent 
has scrupulously avoided any such conflict. 

The Supreme Court has heretofore exhaustively con¬ 
sidered the impact of rate-making by respondent upon the 
“production or gathering of natural gas” as referred to 
in Section 1(b) of the Act. 13 


11 Federal Power Commission v. Interstate Natural Gas Co., 
336 U. S. 577, 581. 

12 See Buchanan dissenting opinion, p. 37; respondents’ opin¬ 
ion No. 217, R. Vol. 31, p. 10,892; R. 5583, 5585. 

lz Federal Power Commission v. Hope Natural Gas Co., 320 
U. S. 591, 614, 615; also footnotes at such pages. 
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Moreover, there is no substantial evidence on the 
record to show that respondent, when it initiated this pro¬ 
ceeding, had more in mind than the determination of just 
and reasonable rates for natural gas sold by Phillips. 
Indeed, the initial order issued by respondent on October 
28, 1948, instituting the investigation of Phillips, was for 
two stated purposes: 

(1) To determine whether Phillips is a “natural- 
gas company” within the meaning of the Natural Gas 
Act, and 

(2) To determine whether, in connection with 
any transportation or sale subject to respondent’s ju¬ 
risdiction, any of Phillips’ rates is unjust and unreason¬ 
able, and, if so, to fix just and reasonable rates. 14 

It is true that, on motion of Phillips, the second phase 
of respondent’s investigation was ordered by respondent to 
be deferred and withdrawn from consideration by the 
chief trial Examiner during the hearings, but, neverthe¬ 
less, there was no substantial evidence in the record to 
show that such investigation was originally initiated for 
any other than rate-making purposes. The staff of re¬ 
spondent including its Counsel so prepared its case and at¬ 
tempted to so present it before the trial Examiner™ Re¬ 
spondent, however, repudiated the acts of its staff. 

Thus, the various attempts of respondent and inter- 
venors to bring in the “states rights” argument, state con¬ 
servation policies and state regulation must fall of their 
own weight, because there is no substantial evidence on 
the record to support them; 16 and not a single case has been 

1- *R. 10214, 10215. 

15 R. Vol. 17, pp. 7189, 7196, 7206 and 7216; Vol. 19, p. 7798. 

16 R. 3864-3867, 4244-4255, 4539-4540, 4071, 4073, 4074, 
4077, 4115, 4116. 
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brought to the Supreme Court where there has been an 
actual and real conflict between the states and the juris¬ 
diction of respondent. 

The failure of respondent to assert jurisdiction over 
Phillips prior to 1948 is not unusual in the light of the 
changing policies of respondent. 17 

Respondent took one position in the Interstate case 
and now attempts to hold to the opposite view in this 
Phillips case. It is also to be remembered that at the time 
the Rizley-Moore Bill was before the Congress aM the 
members of respondent were evenly divided in their at¬ 
titude with respect to the impact of such legislation. 18 


17 R. 10890. See respondent’s Order No. 139 printed as Ap¬ 
pendix n to S. Rep. 567, 81st Congress, 1st session (1949). See 
also In re Interstate Natural Gas case, 3 F. P. C. 416, 421, 48 
P. U. R. (N. S.) 267, where the commission interpreted Section 
1(b) of the Act as follows: “The negative language in Sec¬ 
tion 1(b) upon which the Interstate Company relies for its 
claimed exemption involving these sales provides that the Com¬ 
mission shall not have jurisdiction over ‘the production or 
gathering of natural gas.’ When the distinction between produc¬ 
tion and gathering of natural gas, and the sale of such gas in 
interstate commerce is kept in mind, effect is given to the 
Congressional objective. The Commission is bound to obey the 
command of Congress to regulate these sales in interstate com¬ 
merce for resale to the three pipe line Companies. Such is 
clearly the implication of the decision of the Circuit Court of 
Appeals in Peoples Natural Gas Co. v. Federal Power Commis¬ 
sion, 127 F. 2d 153; cert. den. 316 U. S. 700 (Id. p. 421).” This 
Order No. 139 was later rescinded by respondent’s Order No. 154, 
issued July 11, 1950, as shown at page 43 of respondent’s opinion 
No. 217, R., Volume 31, commencing p. 10817. 

18 Report of hearings before a subcommittee of the Commit¬ 
tee on Interstate and Foreign Commerce, U. S. Senate, 80th 
Congress, 2d session, on H. R. 4051, commencing February 4, 
1948, U. S. Printing Office, 1948. See also, hearings on Kerr 
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Respondent, in its Opinion No. 217 10 being reviewed 
in this case, asserts in such opinion at page 64 thereof that 
it “does not leave the consuming public wholly without 
protection by us so jar as this element in the cost of natural 
gas to the consumer is concemed. ,, Nevertheless, in the 
recent case of In re Tennessee Gas Transmission Com¬ 
pany, Dockets G-1741 and G-1764, a rate increase of $11,- 
400,000 was granted such Company by respondent in its 
Order issued December 26, 1951. This rate increase order 
was based in part on a charge of $2,359,000 shown to be an 
increase in the contract price of gas purchased by said Com¬ 
pany from the Chicago Corporation and Western Natural 
Gas Company. The reason why such price increase of 
$2,359,000 was allowed was because of a specified increase 
in the wholesale price index and “if said company received 
a rate increase from the Federal Power Commission,” to¬ 
gether with a clause which required said company to pay 
such price increase when a like increase in price was paid 
by other vendors of natural gas based on a “more favored 
nation” clause providing for a price based on the highest 
price paid by said company in certain areas. Commis¬ 
sioner Buchanan dissented in approving this item as an 
allowed cost because there was no showing of the cost of 
such natural gas to the producers. Thus, the majority of 
the members of respondent failed and refused to investi¬ 
gate the cost of natural gas to the Tennessee Gas and Trans¬ 
mission Company, as it asserted it would do in the quoted 
part of its Opinion in this Phillips case; and the ultimate 


Bill, Report of hearings before a subcommittee of Senate Com¬ 
mittee on Interstate and Foreign Commerce, 81st Congress, 1st 
session, on S. 1498, a bill to amend the Natural Gas Act, held in 
1949, U. S. Government Printing Office, Washington, 1949, cited 
in this petitioner’s original brief herein. 

10 Cited supra. 
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consumers failed to receive the protection assured them by 
respondent in its said opinion. 

Again, pointing out the inconsistency of the majority 
of the members of respondent with respect to alleged con¬ 
flicts which respondent has asserted will occur through 
fixing of field prices of natural gas in the States of Kan¬ 
sas and Oklahoma by the regulatory commissions of such 
states, attention is called to respondent’s Opinion No. 228, 
issued June 11, 1952, In re Northern Natural Gas Com¬ 
pany, Dockets G-1382, G-1533 and G-1607. In this case 
Northern Natural produced gas in the Kansas Hugoton 
Field, which was one of its main sources of supply for 
sale of natural gas in interstate commerce for resale. The 
field price fixed by the State Corporation Commission of 
Kansas is 8c per mcf. In considering the cost of natural 
gas the majority of the members of respondent refused to 
approve an item of $1,914,574, which Northern Natural 
contended should be allowed it as the 8<j: per mcf field 
price of natural gas, although Northern Natural produced 
this gas at a much lower price. The majority of the mem¬ 
bers of respondent held to the view that it could not ig¬ 
nore the actual cost to Northern Natural of such gas; and 
here, we find Commissioner Wimberly dissenting from 
such majority opinion and stating as follows: 

“* * * The Commission has, in effect, told the 
State of Kansas that the conservation orders issued by 
its regulatory authority, the Kansas Corporation Com¬ 
mission, are meaningless if they tread on the toes of 
this federal agency even though such conservation 
measures are designed to protect and augment the gas 
service of all consumers—interstate and intrastate— 
who are supplied from that field. 

“The majority has made an effort to brush off 
lightly the minimum price order of the Kansas Com¬ 
mission. It gives lip service to state-enforced con- 
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servation but the end result is that the State of Kansas 
is told to keep up the good work so long as there is no 
impact on the cost of natural gas companies under our 
jurisdiction which produce any part of their own nat¬ 
ural gas.” 

Commissioner Smith, holding with the majority of the 
members of respondent in the Northern Natural case, as¬ 
serted, nevertheless, that: 

“* * * There can be no doubt that the Kansas 
order, as a lawful conservation measure within the 
competence of the Kansas Commission, stands on firm 
ground within the range of its proper application. But 
this does not—and cannot—mean that a State agency 
may by its action circumscribe the jurisdiction which 
the Congress has conferred upon this Commission to 
regulate the resale rates of natural gas which is trans¬ 
ported and sold in interstate commerce. 

“In the Peerless case, Mr. Justice Clark, speaking 
for a unanimous Court, was careful to point out that 
the question whether State or Federal authority would 
prevail in the event of a direct conflict between the 
undoubted authority of the States over Conservation 
in the production of natural gas and this Commis¬ 
sion’s statutory jurisdiction over the interstate opera¬ 
tions and resale rates of ‘natural-gas companies’ was 
not resolved, or even reached. But it seems to me 
clear that, were the question to be squarely posed, 
there could be but one answer, which would have to 
give full weight and effect to the constitutional dis¬ 
tribution of powers between the States and the Na¬ 
tion, and to the grant by Congress to this Commission 
of rate jurisdiction over natural gas in interstate com¬ 
merce” (Emphasis added). 

Thus, on the one hand respondent declined to investi¬ 
gate the cost of natural gas, and on the other hand it did 
do so, with the result that the consumers of natural gas were 




17 

not protected in the first instance, but were protected in 
the second instance. Is there, or is there not, a “gap” in 
the rate regulatory process? 

The court in this case is called upon to decide whether 
Phillips is subject to the jurisdiction of respondent Fed¬ 
eral Power Commission for rate-making purposes, for that 
is all which respondent ever initially attempted to do in 
its investigation, regardless of its refusal to do so at this 
time. Respondent’s staff, however, and some of its counsel, 
at least up to the time of issuance of respondent’s opinion 
herein, held firmly to the view that respondent does have 
jurisdiction over Phillips for price-fixing purposes. The 
court is no doubt aware of this unusual situation. 

C. Judicial Decisions. 

The “gap” in the regulatory process will continue to 
exist insofar as Phillips is concerned, if respondent pre¬ 
vails in this case. Phillips may then charge what it pleases 
for its gas without interference or regulation by any state 
or respondent, and the price Phillips charges for natural 
gas is inevitably paid by the natural gas consumers. Re¬ 
spondent, however, in its brief states that “we think the 
remedy lies with Congress.” 20 

The natural gas industry, however, in supporting two 
important measures proposing amendments to the Natural 
Gas Act, to-wit, the Rizley-Moore Bill at the 80th Congress, 
2d session, and the Kerr Bill at the 81st Congress, 1st ses¬ 
sion, took the opposite view of the subject, and leaders in 
such industry, including able counsel, urged the Congress 
to remove “production or gathering of natural gas” from 
the jurisdiction of respondent by positive legislation on the 
subject . The President of the United States, no doubt act- 


2<>Res. Br. 48. 
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ing upon the advice of able counsel, took a different view 
when he vetoed the Kerr Bill. 21 

A further instance of the changing position of respond¬ 
ent is indicated by the two reports made by members of 
respondent to the Congress on its Natural Gas Investiga¬ 
tion, Docket No. G-580, pp. 516, 517. 

Respondent specifically found that Phillips is engaged 
in the interstate movement of gas and the interstate sale 
of such gas for resale. These findings cannot be reconciled 
with its general finding that Phillips is not subject to its 
jurisdiction under the Natural Gas Act. 

Respondent’s Argument No. 2. 

RESPONDENT IN ITS BRIEF CONTENDS THAT 
PHILLIPS’ SALES OF NATURAL GAS WERE MADE 

DURING THE COURSE OF “GATHERING” AND, AL¬ 
LEGED THAT ALTHOUGH TECHNICALLY CONSUM¬ 
MATED IN INTERSTATE COMMERCE, SUCH SALES 
ARE SO CLOSELY CONNECTED WITH THE LOCAL IN¬ 
CIDENTS OF THAT PROCESS AS TO RENDER RATE 
REGULATION BY RESPONDENT INCONSISTENT OR 
A SUBSTANTIAL INTERFERENCE WITH THE EXER¬ 
CISE BY THE AFFECTED STATES OF THEIR REGU- 
. LATORY FUNCTIONS. 

- - Respondent does not explain the difference between a 
transportation or sale consummated in interstate commerce 
and a sale “technically” consummated in interstate com¬ 
merce. Respondent found in its opinion that Phillips was 
selling gas in interstate commerce for resale. What dif¬ 
ference does it make in this case whether the sale was or 


21 U. S. Code Congressional Service, Volume 1, 81st Con¬ 
gress, 2d session, 1950, pp. 1366, 1367. 
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was not made during the course of “gathering”? In the 
final analysis the language of the Natural Gas Act speaks 
for itself and the previous decisions of the United States 
Supreme Court speak for themselves. 

Here, again, respondent goes into the field of supposi¬ 
tion. Respondent points to no acts which are inconsistent 
or a substantial interference with the exercise by the af¬ 
fected states of their regulatory functions. Neither Texas, 
New Mexico, Oklahoma, nor any other states can cite a 
single case of actual conflict or substantial interference 
with the exercise by the states of their regulatory functions. 
The Supreme Court has stated in no uncertain terms that 
“such conflict must be clearly shown.” 22 The conflict must 
also be “so direct and positive that the two acts cannot be 
reconciled or consistently stand together.” 23 

What are the local incidents of production and gather¬ 
ing relied upon by respondent, and where is the conflict? 
There is no substantial evidence in the record with respect 
to this subject. Witness after witness for Phillips and 
other intervenors contended that there was a relationship 
between price and conservation, but such has existed for 
years and was fully considered and disposed of in the Hope 
Natural Gas Company case , as well as in the Colorado 
Interstate and Interstate Natural Gas cases, heretofore 
cited. Many of some 60 natural gas companies heretofore 
referred to are producing and gathering natural gas, and 
up to this time there has been no showing of interference 
or conflict with state regulation. 


22 Interstate Natural Gas v. Federal Power Commission, 331 
U. S. 682, 690. 

• 

2Z Kelly v. Washington, 302 U. S. 1, 10 (1937); Interstate case, 
supra; United States v. Appalachian Electric Power Co., 311 U. 
S. 377, 422-23 (1940); Missouri Pacific Railway Co. v. Larabee 
Mills, 211 U. S. 612, 623 (1909). 
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Intervenor Phillips attempts to belittle the dollar 
amount involved in this case, 24 indicating that the whole¬ 
sale price of gas per mcf has little impact on the price 
of gas paid by the consumer. It may be pertinent to point 
out here that in Interstate Natural Gas Co. v. Federal Power 
Commission, 331 U. S. 682, 686 (1947), an annual rate re¬ 
duction of $596,320, or less than 3$ per mcf, was involved. 
If gas rates were increased by 3f per mcf to gas consumers 
in petitioner city alone, the sum involved would exceed 
$1^00,000 per year?* It is a grave disservice to judicial 
consideration to imply that important legal principles in 
this case should be affected by the number of dollars in¬ 
volved. It may well be said that a few cents are still im¬ 
portant to large numbers of our citizens, and the story of 
“the widow’s mite” is still worthy of thoughtful considera¬ 
tion. Who are the gas consumers which Congress sought 
to protect by the enactment of the Natural Gas Act ? Was 
it those whose gas bills were $75.00 or $100.00 per month, 
or $1,000.00 per month, or only 75<^ per month, or all con¬ 
sumers? And from whom were these consumers to be 
protected? Not from the local distributing companies, but 
from those gas companies selling gas in wholesale quantities 
and not subject to regulation at that time. This includes 
Phillips. 


2 <Phil. Br. 49. 
25 R. 1583. 
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CONCLUSION. 

In conclusion, petitioner City of Kansas City, Missouri, 
respectfully asks the Court to reverse the order of respond¬ 
ent, to hold that Phillips is in fact and in law “a natural- 
gas company” and subject to regulation by respondent in¬ 
sofar as the fixing by it of just and reasonable rates for 
natural gas, to the end that the Congressional intent in 
the enactment of the Natural Gas Act be obeyed and the 
ultimate consumers of natural gas be protected. 

Respectfully submitted, 

David M. Proctor, 

City Counselor, 

Jerome M. Joffee, 

Special Utilities and Legislative Counsel, 

Attorneys for Petitioner, City of Kan¬ 
sas City, Missouri. 


July, 1952. 
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No Conflict Exists in the Exercise of Jurisdiction 

by Commission. 

Respondents’ arguments appear to be predicated upon 
the premise that if the Federal Power Commission (here¬ 
inafter termed “Commission”) exercised jurisdiction over 
rates for natural gas charged by Phillips Petroleum Com¬ 
pany (hereinafter termed “Phillips”), there would be a 
conflict with the rights of producing states in their attempt 
to effectuate conservation measures respecting natural gas. 
We vigorously disagree with these contentions, and we 
maintain that regulation by the Commission under the 
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Natural Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 
821, U.S.C. Title 15, § 717) creates no valid conflict since 
these sales are within the circumference in which states 
cannot constitutionally act. See Interstate Natural Gas 
Company v. Federal Fonjcer Commission, 331 U.S. 682, 91 
L. ed. 1742 (1947). 

Conservation or price-fixing measures of producing 
states might conceivably be appropriate factors for con¬ 
sideration by the Commission when determining what are 
just and reasonable rates for natural gas. Under the Act, 
the Commission now determines just and reasonable prices 
per Mcf for the sale of natural gas in interstate commerce 
by pipe lines to public utilities. That power is unques¬ 
tioned. The fact that the Commission does determine the 
price in such instances creates no valid conflict with the 
several states’ rights simply because a state or states may 
have placed into effect minimum prices in the interests of 
conservation. Accordingly, it would follow through par¬ 
allel reasoning that the determination of reasonable and 
just prices in connection with Phillips’ sales in interstate 
commerce would likewise create no conflict. Reduced to 
its simplest terms, respondents’ arguments with respect to 
alleged conflicts appear to be rooted in their apprehension 
that conservation measures of producing states will not be 
appropriately recognized by the Commission when it ex¬ 
ercises its regulatory functions. We regard that assump¬ 
tion as having no factual or legal justification. 

If there exists any justification for the respondents’ 
challenge respecting alleged conflicts through the exer¬ 
cise of jurisdiction by the Commission over sales by Phil¬ 
lips (we deny that there is such justification), it relates to 
“type of regulation” as distinguished from the “power to 
regulate.” Type of regulation includes reflection of fac- 
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tors which affect prices of natural gas. Among others, 
factors in the determination of just and reasonable prices 
for natural gas could conceivably include minimum 
prices of natural gas established by producing states on 
the theory that the interests of conservation might be 
served thereby. However, the Commission may, if it 
so perceives its duty, reflect those factors relating to mini¬ 
mum prices when it establishes reasonable prices for nat¬ 
ural gas, whether it be in exercising jurisdiction over 
Phillips, or pipe lines making sales in interstate com¬ 
merce. Because these factors do exist, however, does not 
mean that under the appropriate provisions of the Nat¬ 
ural Gas Act the Commission is deprived of jurisdiction 
over the sales made by Phillips, for it is readily apparent 
that the Commission can properly exercise jurisdiction 
without causing or engaging in conflicts with producing 
states’ rights, either in fact or in law. Thus this pertinent 
query presents itself: Where is there a legal bar to the 
exercise of jurisdiction by the Commission over Phillips 
because of minimum price measures or other price prac¬ 
tices established by producing states? We answer this 
question by contending that there is no legal bar, and 
that the challenge of respondents as to the exercise of 
jurisdiction by the Commission is merely a collateral 
attack which does not go to the core of the jurisdictional 
issue at all. 

The provisions of the Act apply to the transportation 
of natural gas in interstate commerce and to the sale in 
interstate commerce of natural gas for resale. Phillips 
sells its gas in interstate commerce for resale to the pipe 
lines; therefore, it is subject to regulation by the Com¬ 
mission. We have here a most extraordinary situation 
because of the position of the Commission in this case, 
since the federal regulatory authority to which has been 
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accorded the right to regulate natural gas sales as to price, 
proclaims its lack of authority to do so. 

We do not wish to belabor this point further, for it is 
comprehensively discussed in the reply brief of the State 
of Wisconsin. We do, however, wish to observe that Con¬ 
gress in enacting the Natural Gas Act made it clear that 
the Act applies to resales of natural gas in interstate com¬ 
merce. That circumstance is met here. No conflicts result 
from the exercise of regulatory authority by the Commis¬ 
sion over Phillips with respect to its sales in interstate 
commerce for resale, and the Commission order which 
denies to itself powers that Congress granted to it should 
be reversed. 
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Walter J. Mattison, City Attorney 
of the City of Milwaukee 
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No Conflict Exists in the Exercise of Jurisdiction 

by Commission. 

Respondents’ arguments appear to be predicated upon 
the premise that if the Federal Power Commission (here¬ 
inafter termed “Commission”) exercised jurisdiction over 
rates for natural gas charged by Phillips Petroleum Com¬ 
pany (hereinafter termed “Phillips”), there would be a 
conflict with the rights of producing states in their attempt 
to effectuate conservation measures respecting natural gas. 
We vigorously disagree with these contentions, and we 
maintain that regulation by the Commission under the 
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Natural Gas Act (Act of June 21, 1938, Ch. 556, 52 Stat. 
821, U.S.C. Title 15, § 717) creates no valid conflict since 
these sales are within the circumference in which states 
cannot constitutionally act. See Interstate Natural Gas 
Company v . Federal Power Commission, 331 U.S. 682, 91 
L. ed. 1742 (1947). 

Conservation or price-fixing measures of producing 
states might conceivably be appropriate factors for con¬ 
sideration by the Commission w T hen determining what are 
just and reasonable rates for natural gas. Under the Act, 
the Commission now determines just and reasonable prices 
per Mcf for the sale of natural gas in interstate commerce 
by pipe lines to public utilities. That power is unques¬ 
tioned. The fact that the Commission does determine the 
price in such instances creates no valid conflict with the 
several states’ rights simply because a state or states may 
have placed into effect minimum prices in the interests of 
conservation. Accordingly, it would follow through par¬ 
allel reasoning that the determination of reasonable and 
just prices in connection with Phillips’ sales in interstate 
commerce would likewise create no conflict. Reduced to 
its simplest terms, respondents’ arguments with respect to 
alleged conflicts appear to be rooted in their apprehension 
that conservation measures of producing states will not be 
appropriately recognized by the Commission when it ex¬ 
ercises its regulatory functions. We regard that assump¬ 
tion as having no factual or legal justification. 

If there exists any justification for the respondents’ 
challenge respecting alleged conflicts through the exer¬ 
cise of jurisdiction by the Commission over sales by Phil¬ 
lips (we deny that there is such justification), it relates to 
“type of regulation” as distinguished from the “power to 
regulate.” Type of regulation includes reflection of fac- 
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tors which affect prices of natural gas. Among others, 
factors in the determination of just and reasonable prices 
for natural gas could conceivably include minimum 
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the theory that the interests of conservation might be 
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ural Gas Act the Commission is deprived of jurisdiction 
over the sales made by Phillips, for it is readily apparent 
that the Commission can properly exercise jurisdiction 
without causing or engaging in conflicts with producing 
states’ rights, either in fact or in law. Thus this pertinent 
query presents itself: Where is there a legal bar to the 
exercise of jurisdiction by the Commission over Phillips 
because of minimum price measures or other price prac¬ 
tices established by producing states? We answer this 
question by contending that there is no legal bar, and 
that the challenge of respondents as to the exercise of 
jurisdiction by the Commission is merely a collateral 
attack which does not go to the core of the jurisdictional 
issue at all. 

The provisions of the Act apply to the transportation 
of natural gas in interstate commerce and to the sale in 
interstate commerce of natural gas for resale. Phillips 
sells its gas in interstate commerce for resale to the pipe 
lines; therefore, it is subject to regulation by the Com¬ 
mission. We have here a most extraordinary situation 
because of the position of the Commission in this case, 
since the federal regulatory authority to which has been 
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accorded the right to regulate natural gas sales as to price, 
proclaims its lack of authority to do so. 

We do not wish to belabor this point further, for it is 
comprehensively discussed in the reply brief of the State 
of Wisconsin. We do, however, wish to observe that Con¬ 
gress in enacting the Natural Gas Act made it clear that 
the Act applies to resales of natural gas in interstate com¬ 
merce. That circumstance is met here. No conflicts result 
from the exercise of regulatory authority by the Commis¬ 
sion over Phillips with respect to its sales in interstate 
commerce for resale, and the Commission order which 
denies to itself powers that Congress granted to it should 
be reversed. 
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